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W T-NOWING THE CHAFF:

CANADIAN GRAIN TRADE AND
]INTERNATIONAL LAW
ALEXANDER J. BLACK.

People curse a man who hoards grain, waiting for a higher
price, but they praise the one who puts it up for sale.
-Proverbs 11:26 (Old Testament).
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I. INTRODUCTION
Like the neo-classic painting American Gothic by Grant Wood,
farmers have a bucolic and innocent image. In contrast to this vision,
contemporary farming is highly mechanized and nurtures us through
agronomy-the science of crop management and food production.
The agricultural industry is a strategic sector of the economy and is
affected by technological advances and marketing exigencies. This
article analyzes domestic grain regulation in Canada and the evolution of international agricultural policy. It discusses the Canadian
situation in contrast to developments in the United States and the
European Union, as well as the interplay with the General Agreement
on Tariffs and Trade (GATT), now the World Trade Organization
(WTO).
Although barley, rye, oats, canola, and other grains are significant,
wheat is the undisputed "king" of prairie crops in Canada. The
widespread exportation of grain surpluses produced in Canada earned
it the title the bread-basket of the world.' These export markets are
supported by various governmental programs, including marketing
boards purporting to balance bargaining power between consumers
and producers. The Canadian Wheat Board (Wheat Board) is Canada's export marketing agency for wheat, oats, and barley grown on
the prairies. Lately, the objectives of the national farm program
changed in response to a market-oriented structure for world agricultural trade and a move towards free trade. The Canadian agricultural sector, therefore, faces re-regulation with a seemingly inevitable
change in the Wheat Board's operating procedures.
1. See Rodolphe J.A. de Seife, The French and EEC Competition Law: GA TT
and U.S. Foreign Trade Policy Post-1992, 71 NEB. L. REv. 488, 554 (1992) (noting that the continent of North America is the world's bread basket, and suggesting
to grain exporters that they cooperate with farmers in Canada to keep international
trade free of interference).
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A whole generation of Canadian farmers cannot recall a time when
government subsidies and production quotas did not exist. Their
livelihood as they know it, however, faces extreme external pressures
to liberalize international trade, move away from quotas, and put
more emphasis on tarrification. Some farmers welcome the changing
times and even protested the existing regime through acts of civil
disobedience. They want an end to the existing policy whereby grain
may be exported only through the use of the Wheat Board2 and favor
a free market system where use of the Wheat Board is voluntary. If
this happens, the American and Canadian grain markets, which were
separate and distinct, would likely become a single continental market.
The protesting farmers are risking pecuniary fines and jail time by
flouting the Wheat Board's monopoly, yet the lure of higher market
prices drives them on. Their discontent is being met by calls for reform of the existing system in addition to pressure from American
farmers, fearing unfettered competition from their northern neighbors.3 Since the Canadian grain sector is a regulated industry, reregulation affects the farmers' bargaining power and contractual arrangements.
This article discusses the prospect of restructuring from an economic, historical, and international law perspective. Part II identifies
the historical importance of Canadian grain trade, including salient
regulatory characteristics and generic contractual aspects. The historical development of GATT is set out in Part III, while Part IV
contrasts Canada's policy with the agricultural regime in the United
States. Part V summarizes the European Union's impact on international grain trade, and Part VI outlines reasons for the existing dispute between the United States and Canada over grain trade.

II. THE CANADIAN PRAIRIE ETHOS
Prairie life is part of the great Canadian ethos. Despite a short
2. See W. GRAIN MKTG. PANEL REP. 2 (July 1, 1996) (stating that the Canadian Wheat Board Act needs to be amended to, among other things, "provide for
greater flexibility in the operations of the Board").
3. See id. at 1-4 (discussing the panel's recommendations for changes to the
Wheat Board, the Winnipeg Commodity Exchange, and the Canadian Grain
Commission).
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growing season, which averages only 110 frost-free days, the Canadian prairies are remarkably productive. Part of the reason why this
immense arid area became a renowned grain-producing region is due
to government intervention, including the old preferential "Crow's
Nest Pass" railway freight rate for western farmers.' Currently, government intervention in agriculture is extensive, with over 50% of
farm revenue passing through various marketing schemes, shielding
farmers from the impact of low prices in world markets. The intervention by Canada's federal government traditionally included an
environment where "solidarity and mutual responsibility [were] fundamental social norms." I The Wheat Board is the most visible interventionist agency, utilizing single-desk selling, price pooling, and a
system of government guarantee to maximize the farmer's return.
Single-desk selling - The [Wheat Board] is the sole exporter of west-

ern Canadian wheat and barley. Canada's Parliament gave wheat and
barley producers this monopoly so they would have more power and security in the marketplace. Instead of competing against one another, Canada's 110,000 wheat and barley farmers sell as one and therefore can
command a higher price for their product.
Price Pooling- Pooling means that all sales are deposited into one of
four pool accounts: wheat, durum wheat (used primarily for pasta production), feed barley, or designated barley. This ensures that all farmers
benefit equally, regardless of when their grain is sold during the crop
year. All farmers delivering the same grade of wheat or barley receive the
same return at the end of the crop year.
Government guarantee - Farmers get an initial or partial payment
upon delivery, which is guaranteed by the government of Canada. If returns to the pool exceed the sum of these total payments, then farmers receive a final payment. Should returns fall short, something that rarely
happens, the federal government makes up the difference. As well, the
government guarantees the [Wheat Board's] borrowings. This allows the
[Wheat Board] to finance its operations at significantly lower rates of interest than any private sector company of comparable size and credit
worthiness. A conservative estimate of the dollar value of this benefit to
farmers would be more than $60 million annually. Considering the fact
that it cost $44 million in 1994-95 for Vl the administrative costs at the
[Wheat Board], that is a large advantage.

4. See The Crow's Nest Pass Act of 1897, ch. 5, §§ l(c), 1(e) 1896-1898 S.C.
59 (Can.) (regulating rates for moving grain to port elevators); see also Lowell D.
Hill, Effects of Regulation on Efficiency of Grain Marketing, 17 CASE W. RES. J.
INT'L L. 389 (1985).
5. MINISTRY OF INTERGOVERNMENTAL AFFAIRS, A CANADIAN SOCIAL
CHARTER: MAKING OUR SHARED VALUES STRONGER 2 (1991).
6. Canadian Wheat Board, The Canadian Wheat Board Website (visited Oct.
1, 1997) <http://www.cwb.ca/about.cwb/general.htm>.
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The Wheat Board, therefore, tries to keep the price of wheat, oats,
and barley artificially high through its role as the sole marketer of
these crops. Constitutionally, it occupies a paramount position to the
prairie provinces, which each have their own provincial marketing
boards. In 1990, the Organization for Economic Co-operation and
Development estimated that approximately $7.5 billion in subsidies
were paid to Canadian farmers, most of which went to grain produc7
ers.
Like other government policies, the reasons for the current mix of
free enterprise and government intervention stem from a combination
of economic, financial, and historical factors. For example, the Canadian Pacific Railway (CPR) received over 25 million acres of land
to induce its construction. The CPR was given preferential treatment
because of Canada's need for a railway. Farmers in Ontario and
Quebec benefited from the CPR by receiving manufactured goods by
rail, however, they became very bitter over the exorbitant tariffs for
shipping grain.
In time the CPR was blamed for almost every catastrophe on the
plains. The story about the settler whose crop was flattened by hail
and then devoured by grasshoppers, shaking his fist at heaven and
crying, "God damn the CPR!" was not too far fetched. 9 The CPR
and the market forces it represented, coupled with adverse weather
conditions, combined to frustrate farmers living at subsistence levels.
Agricultural production is directly tied to local weather patterns,
and on the prairies the weather alternates from wet to dry cycles,
each lasting up to a decade. When Captain John Palliser and Henry
Hind explored the southern Canadian plains, they observed normal to
dry conditions and reported that this part of the Great American desert was full of cracked, dry ground unfit for cultivation or settlement.
7. See Country Profile (Canada): Agriculture, Business, International, Apr. 1,
1993 (LEXIS) (noting that the estimate rose to $10 billion in 1991).
8. See PIERRE BERTON, THE LAST SPIKE: THE GREAT RAILWAY 1881-1885
18, 255 (1971) (noting that in 1881 the CPR was granted rights, excepting gold
and silver finds, covering 25 million acres of land in a belt 20 miles wide on each
side of the railway). The federal contract also gave the CPR a controversial monopoly clause, whereby no competing federally chartered railway could come
within 15 miles of the border for twenty years (until 1901). See id.
9. See id. at 255.
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Conversely, during the wet cycle in 1879-80 a Canadian naturalist,
John Macoun, tried to convince the government that this area was a
lush paradise full of thick grasses and sedges. I0 These cyclical
changes wreaked havoc on farmers. In 1883 over 133,000 people
settled in the area during the peak of immigration, but when the dry
cycle returned thousands of homesteaders were forced to abandon
their farms. " During this time,
Evaporation was so rapid that the ponds and marshes were swiftly
drained. Reservoirs had to be built in the ravines or dug out of the prairie
soil to hold back the run-off. By 1886 the land was so2 dry in many places
that cracks a foot wide opened up in the parched soil.1

The homestead era ended in 1930 when the federal government
transferred jurisdiction over crown land to western provinces. In addition, the 1929 United States stock market crash commenced a
steady decline of grain prices, and during World War 11 150,000
people left the prairies to serve in the armed forces or support industry. By 1971 there were only 600,000 people living on farms in the
West, only half the number recorded in 1931. Nevertheless, production of grains and oilseeds rose to 1.5 billion bushels in 1971, with
new records set nearly every ten years or so.' 3
Although the prairie population dropped, increased mechanization
and governmental intervention complemented the restructuring of the
agricultural sector. Without governmental intervention, farmers
could not stop producing in the same way a manufacturer closes a

10. See BERTON, supra note 8, at 14-15.
The settlers, used to eastern Canadian conditions, were not prepared to cope with the special
problems of prairie agriculture, especially in dry country. Indeed, it is doubtful if they were aware
that circumstances were radically different, since the government in its settlement policy, neglected to make any distinction between the dry southwestern plains and the more humid Red
River Valley. Regulations for taking up land were identical throughout the North West. The new
arrivals were left to decide for themselves whether the soil was suitable for fanning and to work
out by a long process of trial and error the means of grappling with unfamiliar conditions. The
hard-baked sod required a heavier plough. The dry land demanded new methods of cultivation
and cheap windpumps. Fuel, timber, and fencing had to be imported into the vast, treeless areas.
There was also the necessary shift from fall to spring planting in a land where the winters were
long and harsh and the growing season alarmingly brief.
Id. at 21-22.
11. See id. at 22.
12. Id.
13. See J. BLANCHARD, A History of the Canadian Grain Commission, 1987
CANADIAN GRAIN COMMISSION 63.
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factory. Until they were economically stabilized, farmers tried increasing rather than reducing production, yet many still faced bankruptcy.' 4 For instance, one of the first government reactions to the
change was the Wheat Bonus Act of 193 1,1 a subsidy whereby producers in Alberta, Saskatchewan, and Manitoba received a five cent
payment for every bushel of wheat grown and delivered to a government licensee. The Prairie Farm Assistance Act of 1939,16 the Canadian Farm Loan Act, 7 and the Farm Improvements Act provided
assistance to farmers during the inevitable bad years.
The introduction of efficient tractors, harvesters, and other farm
machinery increased productivity in the agricultural industry greater
than in other sectors. Market preferences also shifted in favor of certain types of Canadian grain. For instance, the baking industry in the
United States began paying bonuses for high protein wheat with
good quality gluten because it could absorb more water and withstand machine mixing. 8 Nevertheless, by 1991 the census of agriculture recorded 280,043 farms in Canada, a 4.3% decline from
1986, largely because of the consolidation of smaller farms. While
the Canadian prairies are still renowned for wheat production and
75% of production is exported, the amount exported fluctuates
sharply, depending on harvests and market forces around the world.' 9
At one time agriculture was central to the Canadian economy, but it
now accounts for only 3% of total employment and 2% of gross domestic product, yet through productivity and mechanization involves
approximately 68 million hectares.
A. FEDERAL JURISDICTION OVER CANADIAN GRAIN TRADE
Both the federal and provincial governments exert jurisdiction
over Canadian grain trade. The federal government, however, exerts
greater influence because it controls grain handling and marketing. In

14. See KABIR-UR-RAHmAN KHAN, THE LAW AND
INTERNATIONAL COMMODITY AGREENmTS 219 (1982).

ORGANIZATION

OF

15. Wheat Bonus Act, S.C., ch. 60 (1981) (Can.).

16. Prairie Farm Assistance Act, S.C., ch. 50 (1939) (Can.).
17. Canadian Farm Loan Act, R.S.C. ch. 66 (1927) (Can.).
18. See BLANCHARD, supra note 13, at 45 (explaining that protein content is a
grading factor, in addition to such factors as the quality of gluten and moisture
determination).

19. See Country Profile (Canada), supra note 7.
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Regina v. Eastern Terminal Elevator Co.,20 a grain elevator refused
to surrender overages from its terminal at Fort William to the Board
of Grain Commissioners. The Federal Minister of Justice unsuccessfully sued the elevator company; the court held that federal regulatory competence was judicially denied. Jurisdiction was ultimately
assumed over the grain trade following a declaration by Parliament
that grain elevators and related mills were works for the general advantage of the country.2
During the first decade of the twentieth century, the focus of
farmer discontent focused on the terminal elevators at the head of
Lake Superior in Thunder Bay.22 Their frustration heightened when
the companies owning the country elevators began buying terminal
facilities to monopolize their hold over the farmers and the grain
trade. As early as 1899, a Member of Parliament, J.G. Rutherford
said: "[a]nyone who has had the opportunity to observe the condition
under which the grain trade of the country is carried on, must be
aware of the constant friction, the never ending irritation, which
characterizes the transactions between the farmers and the grain dealers."' 23 In response to farmer discontent, in 1907 the predecessor of
the Canadian Grain Commission recommended public control of the
terminals and suggested remedies for complaints about dirty grain,
weight discrepancies, and differences in opinion about dockage.
Between 1911 and 1931, the population employed in Canadian ag20. [1925] 3 D.L.R. 1.
21. See P.W. HOGG, CONSTITUTIONAL LAW OF CANADA 491-92 (1985) (high-

lighting the declaratory powers of section 92(10)(c) of the Constitution Act of
1867, which when read with section 91(29) allows Parliament to assume jurisdiction by deeming grain elevators to be "for the general advantage of Canada"); see
also Canada Grain Act, 10 S.C., ch. 7, § 43 (1970) (Can.); The Canadian Wheat
Board Act, R.S.C., ch. C-12, § 45 (1970) (Can.) (regulating quality control
throughout Canada and making the Board the owner of all wheat, oats, and barley
in the Western Division and the guardian of imports and exports throughout Canada). This declaratory power has been used over 469 times in Canada, often in respect of railways, canals, telegraphs, telephones, harbors, oil refineries, and other
enterprises. See id.
22. See BLANCHARD, supranote 13, at 16-2 1.

23. Id. at 10.
24. See RIGHTS AND RESPONSIBILITIES AT THE PRIMARY ELEVATOR: A
WESTERN PRODUCER'S GUIDE 18 (1989) (defining dockage as any material intermixed with a parcel of grain, other than the kernels of grain of a standard quality
for that grade that can and must be separated from the parcel of grain before that
grade can be assigned to the grain).
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riculture rose from 282,000 to 443,000. The resulting export of increasing amounts of grain and oilseeds strengthened the lobbying
power of farmers, securing passage of the Agricultural Instruction
Act of 1921 and enabling the procurement of $10 million to build agricultural colleges and to reestablish the Wheat Board, which temporarily existed during World War I.
After the war, foreign markets began to shrink as major customers
for Canadian grain moved toward self-sufficiency and others erected
tariff barriers and subsidized their farmers. Near the end of World
War II, Parliament passed the Agricultural Prices Support Act" to
prevent a possible drop in prices like the one that followed World
War I. This and subsequent legislation subsidized farmers and fostered peculiar attitudes about nationalism.
Although the federal government shares jurisdiction with the
provinces, it does not share the hegemony. The primacy of federal
powers was considered in Shur Grain Division v. C.A. W.26 where two
questions were raised concerning the ability of the federal government to occupy the field otherwise exclusively enjoyed by provincial
governments. The issues were whether the applicant's feed mill in
Nova Scotia was a work declared to be for the general advantage of
Canada pursuant to section 76 of the Canadian Wheat Board Act,2V
and, if so, whether the labor relations at the mill fell within federal
jurisdiction. The Canada Labor Relations Board found that the primary activity of the applicant's operation was milling grain for livestock and poultry feed.28 Federal jurisdiction over a work declared for
the general advantage of Canada extends to labor relations that govern the relationships between the labor directly involved in the work
and the employer.2 9
Federal powers over the grain industry constrain the ability of individuals to make private agreements. This is illustrated in Montana

25. Agricultural Prices Support Act, 1944 S.C. 29 (Can.); see also The Agricultural Stabilization Act, R.S.C., ch. A-9 (1970) (Can.) (replacing the Agricul-

tural Prices Support Act in 1958).
26. [1991] 85 D.L.R.4th 317.
27. See Canadian Wheat Board Act, R.S.C., ch. C-24, § 76 (1985) (Can.)
(stating that feed mills are works for the general advancement of Canada).
28. See Shur GrainDiv., 85 D.L.R.4th at 317.

29. See id.
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MustardSeed Co. v. Continental Grain Co. 3° In order to maintain the
integrity of the grade names of grain, the Canada Grain Act requires
grain dealers to hold licenses. 31 This has the effect of voiding any
contract by an unlicensed grain dealer for the purchase of grain. Even
though the operation of the licenses affects property and civil rights
within the provinces, the effects of the licensing are justified as requirements are valid as incidental to the main purpose.32
While the federal government possesses the formal ability to
regulate the marketing of wheat and barley, the conundrum concerns
the federal function of this regulation. The purpose of regulation
should be periodically re-examined because regulation of the grain
trade inhibits freedom of contract. Generally speaking, the freedom
of contract principle assumes relatively equal bargaining power between the parties and the sanctity of contract (pacta sunt servanda).33
Courts will not interfere with the free play of economic forces that
determine the conditions on which the parties bargain. Indeed,
"[fjreedom of contract was the legal corollary to economic laissezfaire." 3 4 This is contrasted, however, with the principle that the circumstances surrounding agreements may change, necessitating
variation in the agreements (rebus sic stantibus). The freedom of
contract attitude continues to color our perception of commercial
agreements; a rebuttable presumption exists that the parties intend to
create legal relations and make a contract.35 Arguably, legislation requiring the possession of a government license to export wheat or
barley from Canada is in accord with this presumption.
1. CanadianGrain Commission
The Canadian Grain Commission (the Commission) was originally
created in 1912 as the Board of Grain Commissioners. Its mandate is
30. [1974] 49 D.L.R.3d 72 (holding that licensure for grain dealers is within
the powers of Parliament).
31. See 10 S.C., ch. 7, § 43 (1970) (Can.).
32. See id.
33. See CLIVE M. SCHMITrHOFF, COMMERCIAL LAW IN A CHANGING
ECONOMIC CLIMATE 8-12 (2d ed. 1981).
34. Id. at9.
35. See Muirhead & Turnbull v. Dickson, 7 Fr. 686, 694 (Sess. Cas. 1905)
(noting through Lord President Dunedin, that "[c]ommercial contracts can not be
arranged by what people think in their inmost minds. Commercial contracts are
made according to what people say.").
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to administer the Canada Grain Act and the regulations thereunder.
The Commission regulates grain handling in Canada, establishes and
maintains standards of quality for Canadian grain, and ensures a dependable commodity for domestic and export markets. The Commission sets minimum tariffs for grain handling and issues official certificates for exports. The Grain Futures Act of 1939 regulates aspects
of the futures market and requires the Commission to issue a "Certificate Final" for each export shipment of grain, which is internationally recognized as the Commission's guarantee of quality and
quantity.
Interim payments for feed wheat are an advance on the final payment farmers receive for their grain, which is marketed by the Commission. Interim payments are unusual and are only made when there
is a substantial amount left in the pool account after the marketing
year is over. Crops must be free of blight and deficiencies in quality,
yet 15% of a deficiency is considered a "total write-off."' 36 Farmers
are eligible for partial compensation if the damage affects less than
15% of the crop.
The Commission operates a grain research laboratory to monitor
the quality of grain, including seed structure, enzyme systems, protein and oil components, infra-red analysis, varietal identification,
and pesticide residue analysis. The Commission licenses large terminal elevators in Thunder Bay, Vancouver, Prince Rupert, and Churchill that total approximately 1700 primary, process, and transfer
elevators. Producers usually enter their grain into the system by
"producer car delivery," where grain is loaded into a rail-car for direct shipment to a terminal elevator, weighed, graded, stored, and
37
loaded onto ships.
In Brewer Brothers v. Canada,8 plaintiff grain producers were
creditors of a licensed elevator. When the grain elevator failed financially, the plaintiffs were not fully paid, and consequently brought an
action against the government for breach of statutory duty and negli-

36. Cf Scott Edmonds, Fungus Plagues Manitoba, CALGARY HERALD, Oct.
23, 1993, at Ell (defining a fungus called tombstone disease, or fitsarium
graminearium,as a fungus which strikes plants during the flowering stage, flourishes in damp weather, and causes wheat kernels to turn white and shrivel up).
37. See CANADIAN GRAIN COMMISSION, COMMISSION FACTS 1-4 (1992).
38. [1991] 80 D.L.R.4th 321.
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gence.39 The Commission's policy until 1981 relied on licensees'
monthly financial reports to determine their ability to perform elevator operations." Various reports on this system indicated that licensees' reports were often unreliable, and many elevators, including
this one, were in poor financial condition.4' The Commission scheduled an audit for the elevator, but in February of 1982 it was determined that insufficient personnel were available for this purpose.42
Additional security was requested, and a licensing officer of the
Commission (not an auditor) conducted an inspection of the elevator.
This officer reported
favorably, but failed to mention a $500,000
41
bank overdraft. In this case, the plaintiffs succeeded at first instance. The Federal Court of Appeal affirmed that Parliament had
expressly provided for the protection of holders of documents for the
payment of money or delivery of grain issued by the Commission.
Therefore, the Crown owed a duty of care to that class of persons.
The failure, over many months, to conduct an adequate audit
amounted to a breach of that duty, and it could reasonably be inferred
that the breach of duty caused the plaintiffs' loss. There was no objection that the loss was purely economic because the whole purpose
of the relevant statutory sections
44 protected persons in the plaintiffs'
loss.
economic
against
position

39. See id. at 321. The Commission was empowered to issue licenses to operators of grain elevators, and according to section 36(1)(c) of the Canada Grain
Act "[n]o license ... shall be issued unless the applicant... establishes to the satisfaction of the Commission that ... he is financially able to carry on the proposed
elevator operation and has given security ... sufficient to ensure that all obligations ... will be met." Id. As per section 38 of the Canada Grain Act, the Commission was empowered to require additional security where "the Commission has
reason to believe and is of opinion that any security given by the licensee... is not
sufficient to ensure that all obligations to holders of documents ... will be met."
Id.
40. See Brewer Bros., 80 D.L.R. 4th at 330 (discussing the existing reporting
system prior to 1981 and the influence of the report written by J. C. Blackwell).
41. See id. at 330-33.
42. See id.at 333-35.
43. See id.at 335 (reporting that "[a] bank overdraft of some $500,000 proved
of no significance to him").
44. See id. at 338-54.
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2. CanadianWheat Board-Policy& Purpose
The Canadian Wheat Board, established in 1935, 41 operates as a
statutory monopoly using delivery quotas to regulate the flow of
grain. In 1941 it became the sole marketer of wheat in western Canada, and by 1949 it assumed responsibility for oats and barley processed for human consumption. 46 The marketing of grain with federal
government quotas, however, began in an earlier thirty year conflict
with the advent of the Car Order Book system that was run by the
Canadian Grain Commission. This system was intended to give the
producer the freedom over the timing and mode of shipping grain.
The system coped with problems in the multimodal Canadian
grain transportation system. While huge government subsidies were
given to create the Canadian Pacific Railway in the 1880s, more
public money bailed out the other principal rail system in the 1930s,
creating the Canadian National Railway. Even when the railways
managed to provide enough rolling stock at peak season, labor trouble often arose in the form of strikes by grain handlers in the terminal
elevator ports at Thunder Bay and Vancouver. Although strike action
strengthened the collective bargaining position of grain handlers, it
earned the enmity of farmers. This curious hostility continues today
as part of a governmental attempt to regulate an enormous industry
full of disparate interest groups.
In January 1994, a shortage of about 5,000 rail-cars and a labor
disruption in the port of Vancouver left ships waiting to be loaded for
a month.48 Fearing financial penalties for the disruption, both the Canadian Pacific Railway and its state owned competitor, the Canadian
National Railways, increased their fleet to a combined 28,500 railway cars.4 9 Nevertheless, the increased emphasis on road transportation rendered many small elevators and branch lines unviable.
As a major shipper, the Wheat Board used to have a great impact
45. See Canadian Wheat Board Act, supranote 27, § 3.

46. See id. § 45.
47. See BLANCHARD, supra note 13, at 74.
48. See Donald Campbell, They Live in Interesting Times: Grain Growers
Buffeted by Market, Rail Chaos, CALGARY HERALD, May 14, 1994, at D1.
49. See Scott Edmonds, Grain Farmers Fear Rail Car Shortage, GLOBE &
MAIL,

Aug. 12, 1994, at B4. The core of the fleet, about 18,000 cars, is owned by

the federal government, the Canadian Wheat Board, Alberta and Saskatchewan..
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on the rates charged for shipping grain on the Great Lakes, an area
where the Board of Grain Commissioners possessed regulatory responsibilities. The setting of tariffs was no longer solely a Grain
Commission function, as the Wheat Board's massive special handling agreements with the elevators caused the Grain Commission to
be bypassed to a certain extent.' The Canadian Grain Commission
had responsibility under the Inland Water Freight Rates Act of 1923
to set maximum freight rates for the carriage of grain on the lakes if,
as in 1932, they thought the rates were discriminatory. While the
Board ceased to set maximum rates in 1959 with the opening of the
St. Lawrence seaway,5 ' the federal government continued to intervene in the transportation system with subsidies.
In order to make Canadian prairie grain available to all consumers
at similar prices, the federal government paid a portion of transportation costs, popularly known as the "Crow's Nest Pass Rate," pursuant to the Western Grain Transportation Act. Now abolished, the
"Crow's Rate" tended to raise the price of grain in farm provinces.
The Feed Freight Assistance Program52 and the "Crow Rate" payment were transportation subsidies resulting in higher farm gate
prices for grain, thereby shifting production from livestock towards
grain. Alberta established the Alberta Crow Benefit Offset Program
that provided certificates to registered feed users and grain merchants, which could be used as partial payments for grain purchased
from grain producers.53 Canada also transferred significant benefits to
the prairie provinces. A wartime measure reducing the cost of transporting feed grains from the prairies existed for many years.54
In his 1995 budget, Federal Finance Minister Paul Martin announced the end of the Crow Rate transportation subsidies for the
movement of grain by rail to dockside.5 This program affected the
50. See BLANCHARD, supra note 13, at 64.
51. See id. at 70
52. Freight Assistance Program of the Livestock Feed Board of Canada,
R.S.C., ch. L-10 (1985) (Can.).
53. In re Live Swine From Canada, Panel No. USA-91-1904-04, United
States-Canada Free Trade Agreement Binational Panel Review, 1993 FTAPD
Lexis 5 (June 11, 1993).
54. See D. Gale Johnson, LiberalizingAgriculturalTrade Between Canadaand
the United States, 6 CASE W. RES. J. INT'L L. 61, 64 (1973).
55. See CanadianAgriculture Braces For End of TransportSubsidy, MILLING
& BANKING NEWS, Apr. 11, 1995, at I (explaining the impact of the subsidy's
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transportation market by giving West Coast ports up to a $6 per ton
advantage over water-borne eastbound shipments. Users of the Great
Lakes-St. Lawrence seaway system benefit the most from the $522
million in subsidies dispersed under the Western Grain Transportation Act." Although it is difficult to predict how the Crow's demise
affects freight rates,57 the seaway is undoubtedly in a better position
after the cessation of the subsidy.
The Canadian Wheat Board Act provides for the incorporation of
the Canadian Wheat Board, whose objective is the efficient marketing of grain grown in Canada for interprovincial and export trade."'
No person other than the Wheat Board may export any wheat or
wheat products, except as permitted in limited circumstances by the
Canadian Wheat Board Regulations. Under section 14(a) of the
regulations, the Wheat Board may grant licenses for the export of
wheat, wheat products, barley, or barley products upon the condition
that the export does not adversely affect the Wheat Board's interprovincial or international marketing of Canadian grain.
Qualified grain producers are issued an export license under the
terms of the Canadian Wheat Board Act, as evidenced by a permit
book that is valid for that year." The act is qualified by the terms of
61
subsection 29(2), permitting the federal government to promulgate
regulations that allow producers to deliver grain to an elevator or
railway car without a license.

elimination).
56. See Canadian Agriculture Braces For End of Transport Subsidy, supra

note 55, at 1 (explaining the impact of the subsidy's elimination).
57. See Carey French, There's No Crowing Over End of Subsidy, GLOBE &
MAIL, Mar. 10, 1995, at B13.
58. See Canadian Wheat Board Act, supranote 27, at § 5.

59. See id. at §§ 45, 46(c) (noting that the Governor in Council promulgates
the regulations in question and may extend the application of sections 45 and 46 to
barley).
60. See Canadian Wheat Board Regulations, C.R.C., ch. 397, § 14 (1978)
(Can.).
61. See Canadian Wheat Board Act, supra note 27, at § 47 (subjecting only
wheat, wheat products, and barley to the Wheat Board's monopoly). These two
grains are often referred to as "Board grains," while all other grains are known as
"Off-Board grains." See id
62. See id. at § 29(2).

AM. U. INT'L L. REv.

[13:1

3. Civil Disobedience& Challenges to Wheat Board
When faced with the 1994 cap on grain exports to the United
States, some Canadian farmers decided to protest the Wheat Board's
monopoly on marketing western Canada's grain. 63 A few prairie
farmers seeking higher spot market prices attempted to truck wheat
and barley into the United States without export permits from the
Wheat Board.M During one protest, nearly 150 farmers drove their
trucks through downtown Winnipeg and then rallied at the interna65
tional border in Manitoba to protest the monopoly.
In Regina v. Sawatzky, the Provincial Court of Manitoba acquitted
a farmer of two counts of failing "to provide to the Chief Officer of
Customs a license granted by the Canadian Wheat Board for the export of grain, contrary to the Customs Act and Regulations." 6 6 The
case is interesting because of its narrow, legalistic approach and its
exemplification of the difference between malum in se and malum
prohibitum. In the decision Judge Connor said:
This is not a case about the Canadian Wheat Board's monopoly over interprovincial and international trade in grain. This is not a case about the
powers of the Canadian Wheat Board to control the export and sale of
grain and to grant licenses therefor. This is not a case about free enterprise in a democratic society nor is it about the benefits of marketing
boards versus the benefits of free enterprise. This is not a case to resolve
the apparent debate between farmer and farmer or between farmers and
the government as to which is the best method to market grain. This is not
a case about David versus Goliath. This is a case about a man who is alleged to have exported grain to the United States of America and, at the
time he crossed the border with the grain, did not show a license to export
the grain to the appropriate customs official.

The court found that the legislation did not require Mr. Sawatzky
to provide any information, certificates, licenses, permits, or other
documents to the Chief Officer of Customs relating to the $2 million
63. See Craig Turner, Going Against, the Grain Board in Canada,L.A. TIMES,
Apr. 27, 1997, at Dl (describing farmers' opposition to the Wheat Board's monopoly).
64. See id.
65. See David Roberts, Wheat Board Monopoly Assailed, Farmers March in
Winnipeg, GLOBE & MAIL, Sept. 17, 1994, at B4.

66. Regina v. Sawatzky, M.J. No. 273 (1996), Manitoba Provincial Court,
Connor Prov. Ct. J., May 17, 1996.
67. Id. at 1.
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(Can.) of wheat and barley Mr. Sawatzky exported.65
Two months earlier, however, in Regina v. McMechan,69 farmers
were convicted by the same court for failure to provide customs
agents with an export license granted by the Wheat Board. In a defiant act of the lawful procedure, McMechan shipped over $300,000
(U.S.) of grain through the United States port of entry at Antler,
North Dakota. McMechan's motivation for this act was purely economic. At the time, the market price for barley in the United States
was higher than the price being offered in Canada.7
The defendants in McMechan unsuccessfully challenged the validity of the agreement dated June 20, 1994, between Canada and the
Unites States, regarding mutual assistance and cooperation between
customs administrations. After interpreting the legislation, the court
found that both defendants knew an export license was required by
the Canadian Wheat Board Act, both knew that they could apply for
a license, but both chose not to do so.7 As with most decisions, the
McMechan court considered both commercial and legal issues in its
analysis. Apparently, the court was concerned that buyers of Canadian wheat would be concerned that below par grades of wheat
would be accepted for delivery by grain service companies. Alternatively, the court feared that the wheat in question might be blended
with other grades purchased for human or animal consumption. It is
apparent that the court was trying to protect Canadian wheat's reputation as a safe product.
In spite of the court's concern, some farmers do not value this emphasis on single market stability. Many farmers prefer a dual market

68. See id. (convicting Mr. Sawatzky for failing, without lawful excuse, to attend court in accordance with a valid summons).
69. M.J. No. 223 (1996), Manitoba Provincial Court, Coppleman Prov. Ct. J.;
March 25, 1996.
70. Section 5 of the Reporting of Exported Goods Regulations, SOR/86-1001,
and the Customs Act, R.S.C., ch. C-44, § 95.1 (1993) (Can.) require the presentation of export licenses to customs agents. The regulation enacted by SOR/93-360,
purporting to amend Section 5 of the Reporting of Exported Goods Regulations
was earlier declared ultra vires of the Governor in Council by Judge Rothstein of
the Federal Court of Canada in Saskatchewan. See Wheat Pool v. Canada, [1993]
107 D.L.R.4th 190.
71. Regina v. McMechan, summarized at 32 W.C.B.2d 69 (Man. Q.B. 1996).
72. See id. at 101.
73. See 32 W.C.B 2d 69.
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system that would allow them to use the Wheat Board or opt to market their wheat and barley privately. Mr. McMechan spent five
months in jail after his attempt at private marketing, an infraction
that some commentators have called a "crime of commerce." 74 Support for McMechan and his actions was publicized by the National
Citizens Coalition, which generated enough public pressure to free
McMechan for Christmas in 1996. 75 Despite being wrong in a positive law sense, McMechan became a hero for many farmers experiencing the moral dilemma that fueled his act of defiance.76
Public opinion on the merits of the current system is split and passionate, with over 100 cases of individual civil disobedience illustrating the opposition to the Wheat Board's monopoly. In addition,
farming organizations and private citizens combine lawsuits challenging the constitutionality of the Wheat Board's monopoly. 77 Prior
to World War II, farmers had a choice of selling on the market or
through the Wheat Board, but the Canadian government mandated
the Wheat Board's use to meet its commitment to supply Britain with
wheat.78 The groups opposed to the Wheat Board, especially younger
farmers, view the system as an offensive holdover from the wartime
79
measure enacted over 50 years ago.
In response to these political tensions, the federal government established a panel in 1995 to prepare a comprehensive examination of
western grain marketing issues. Completed in June 1996, the panel's
report concluded that the issue of primary concern was whether
wheat and barley should continue to be marketed through a single
desk system. 80 The panel also noted division among the farmers, with
many supporting the existing system, while others sought more options and flexibility in the marketing of their grain.8 A universal cri74. See Diane Francis, Originallya Savior, Wheat BoardHas Become an Oppressor, FIN. POST, Feb. 18, 1997, at 21 (discussing farmer opposition to the
Wheat Board).
75. See id.
76. See Against the Grain, FIN. POST MAG., Mar. 1997, at 14-22.
77. See Alanna Mitchell, Challenge to Grain Monopoly Opens, GLOBE &
MAIL, Oct. 16, 1996, atA9.

78. See id.
79. See Terence Corcoran, The War Measure Wheat Board, GLOBE &
July 12, 1996, at B2.
80. See WESTERN GRAIN MKTG. PANEL REP., supra note 2, at 1.
81. See id. at 2.

MAIL,
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tique of the system focused on the lack of accountability and general
inflexibility in the Wheat Board's operating policies. After its investigation, the panel's report recommended that the Wheat Board operate under the governance of a Board of Directors, which would include several representatives from the federal government but a
majority of members from elected farmers.8 The report also proposed amendments to the Canadian Wheat Board Act itself, including allowing the Wheat Board to make cash purchases of grain, to
make payments to farmers for the storage of grain, to close pools
earlier, and to allow farmers to cash out of pools or to trade negotiable pool certificates. '
Despite the concerns expressed by farmers, the panel did not propose an end to the single desk system. It felt that the advantages of
the current system should be preserved for use with major wheats,
but modified to allow farmers to obtain a cash price from the Wheat
Board for a portion of their sales that could then be marketed outside
the pool.8 The panel concluded that the Wheat Board should take a
different approach for each commodity because of the differing markets for commodities. Barley is used mainly in the domestic market,
feed barley is used in both domestic and export markets, and wheat is
largely an export commodity. The panel decided that the Wheat
Board should continue its marketing monopoly for wheat in order to
maintain the wheat's reputation for quality and consistency.
In April 1997, the Trial Division of the Federal Court of Canada
rendered its decision in Archibald v. Canada,85 in which the plaintiffs
challenged the Wheat Board's monopoly as an abridgement of their
freedom of association. The court found that the Wheat Board's monopoly was valid in law. The court also held that the Canadian Wheat
Board Act does not breach the plaintiffs' rights and, even if it did, the
Act constitutes a justifiable limit on those rights.86 The court noted
that "freedom of association comports with it the notion of freedom
82.
83.
84.
85.

See id.
See id.
See id.
[1997] D.L.R.4th 499 (listing the Alberta Barley Commission, the Western

Barley Growers Association, and others as joining Archibald in his suit opposing

the Wheat Board's monopoly).
86. See id. at 9 65 (citingthe Supreme Court of Canada in Lavigne v. OPSEU,
2 S.C.R. 211 (1991)).
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not to associate." 87 Such a right is a qualified right, containing necessary and desirable limitations that must be affixed to any negative
right to associate."
The court affirmed the current interpretation of the Charter of
Rights and Freedoms, which, unlike law in the United States," does
not protect an individual's economic or commercial aspirations.
Despite evidence that certain aspects of the Wheat Board's operations seem unjust, inefficient, or even dishonest, the Charter of
Rights and Freedoms is not the proper vehicle to solve what may be
categorized as a political problem.
4. Grain Contracts
Aside from the peculiarities of the Canadian grain marketing regime, private law elements continue to influence transactions in
practical ways. Three generic types of contracts create different
rights and duties for buyers and sellers of Canadian grain. For instance, in "Free on Board" (FOB) arrangements the seller must load
the grain on whatever mode of transport is chosen by the buyer. The
buyer is then furnished with the documents required to collect the
cargo from the carrier upon arrival at its destination. "Cost Insurance
Freight" (CIF) and "Cost and Freight" (C&F) transactions oblige
the seller to supply grain as required in the purchasing contract and
load it on a vessel provided by the seller at the time(s) stipulated in
the contract. In this arrangement, the seller must deliver the grain to
the loading dock and supply the vessel required for its transport. Un-

87. See id.
88. See Brian Etherington, Freedom of Association and Compulsory Union
Dues: Towards a Purposive Conception of a Freedom to Not Associate, 19

OTTAWA L. REv. 1 (1987) (discussing Lavigne's affect on the interpretation of the
Canadian Charter of Rights and Freedoms).
89. See Norman L. Cantor, ForcedPayments to Service Institutions and Con-

stitutional Interests in Ideological Non-Association, 36 RUTGERs L. REv. 3, 25
(1983) (stating that "[w]hile it would be nice to avoid all spiritual and ideological

affronts to persons forced by government to pay monies, the critical issue for first
amendment purposes is whether the payor is required to associate with or appear to
endorse in some fashion a distasteful cause selected by government").

90. See Archibald, D.L.R.4th 499 (noting the plaintiffs' allegation that the
Wheat Board breached one or more rights and freedoms guaranteed to individuals
under the Canadian Charter of Rights and Freedoms); see also CAN. CONST. pt. I,

§ 2.
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der normal contracts, the buyer provides the marine insurance; a CIF
contract, however, places this duty on the seller.
In cases where grain is found to be defective, the last buyer in the
string of contracts usually tries to sue others higher up in the chain of
sub-buyers. In string contracts in the grain industry, the grain is usually only transported once, with title being transferred multiple times
before receipt at the final destination.91 In contracts of this kind, principal contractual elements, including quantity, quality, and shipment9
2
period, likely will be the same throughout the string of buyers.
Whereas "[t]he price of grain in each contract obviously will vary,
since the economic reason for the existence of the 'string' is the
change or anticipated change occurring in the market." 93 If there is a
string, each buyer and seller of the grain is responsible for his or her
own performance and may not avoid liability even though someone
else in the string committed a breach. Privity of contract dictates that
eventually the party committing the breach is liable.
Warranties in a string contract pass along the whole chain of subbuyers, entitling those served third party notices to recover damages
paid in an original action plus costs incurred in the claims against
them.94 Provisions are typically made for when the string becomes a
circle contract,9 5 because goods might not be declared and the documents not delivered. Despite this eventuality, "string business with91. For example, after the vessel nomination reaches A, the latter will, if required by the contract, designate a loading port and/or berth. This information will
be transmitted through the string to D, whose ship will be ordered, at the proper
time, into berth for loading. When the vessel picks up the grain a delivery notice is
sent from A to B and from B to its buyers; thus the one delivery notice is passed
through the entire string and the shipment of grain goes in satisfaction of all the
contracts in the string.
92. See David C. Barrett, Jr., ArbitratingAgricultural Disputes: The National
Grainand FeedAssociation'sExperience, 68 N.D. L. REv. 539, 548-49 (1992).
93. See id.

94. See Pinnock Bros. v. Lewis & Peat Ltd., I K.B. 690 (1923) (holding that
defendant vendors could be held liable for damages where subsequent purchaser
sued plaintiff upon a defect of goods, notwithstanding an arbitration clause in the
original contract); see also Kasler & Cohen v. Slavouski, 1 K.B. 78 (1928) (holding that a warranty of fitness for a particular purpose binds each vendor in a string
contract).
95. See Tradac Export Ltd. v. Carapelli, 2 Lloyd's Rep. 157 (1977) (concern-

ing the nature of string contracts). In the case of circle contracts, each buyer in the
circle must satisfy their liability towards the seller by paying the difference between the lowest price in the circle and the amount of the seller's invoice.
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out necessarily having the intention of carrying out a physical transaction is as much business as contracts made between parties who
intend throughout to ship or charter ships to load goods."
In the United States and Canada, grain is usually sold by the metric ton. Loading tolerances are usually included in any contract for
the sale of grain and take into account the uncertainty of the volume
of grain a particular vessel holds. The party chartering the transporting vessel is bound to deliver to the vessel a quantity of grain in conformity with the contract terms, taking into consideration the agreedupon tolerance. In FOB contracts, the loading tolerance is set at the
option of the buyer, while the seller sets the tolerance in CIF and
C&F contractsY7
The time of payment under these contracts is also of crucial importance, with cash sales exposing farmers to the most risk since
market prices are usually lowest at harvest time. To alleviate some of
the risk, grain farmers sometimes agree to forward contracts with the
elevator buying their produce, whereby they agree to deliver a certain
quantity and quality of grain on a specified date. This arrangement
assures farmers of a market and set price, allowing control over their
grain until time of delivery. The risk of insolvency, however, lies
between execution and delivery. 98 Another marketing option is Minnesota's legislation permitting voluntary extension of credit contracts:
For the purchase of a specific amount of grain from a producer in which
the title to the grain passes to the grain buyer upon delivery, but the price
is to be determined or payment for the grain is to be made at a date later
than the delivery of the grain to the grain buyer. Voluntary extension of
credit contracts include deferred or delayed payment contracts ...and all
other contractual arrangements with the exception of cash sales and grain
storage agreements evidenced by a grain warehouse receipt."

96. See id. at 165.

97. See Bunge Corp. v. Tradax Export, 2 Lloyd's Rep. 1 (1982) (explaining the
measure of damages in breach of FOB contracts); see also Toprak v. Finagrain, 2
Lloyd's Rep. 98 (1979) (distinguishing between the measure of damages in FOB
contracts and CIF contracts).
98. See Todd Gillingham, Minnesota's Grain Elevator Legislation: Inadequate
Protection For Minnesota's GrainFarmersMeans Overproduction For the Country Elevator, 13 WM. MITCHELL L. REV. 221 (1987).
99. MINN. STAT. § 223.16 (1984); see also Gillingham, supra note 98, at 229
(proposing that these credit contracts presume that title passes to the elevator upon
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Forward contracts are more popularly called futures contracts,'°
an arrangement that first developed into continuous use in the mid1850s in Chicago. In the United States, most futures contracts are
dealt with on exchanges regulated by the Commodities Futures
Trading Commission (CFTC), although off-exchange futures contracts, commonly known as leverage contracts, have been permitted
since 1972.
Particulars of these early contracts for sale of a commodity for future delivery were publicly reported. In 1883, the Chicago Board of
Trade formalized the "ring settlement method," which allowed
commodity traders to offset or reverse a contractual obligation with
one party by selling a current obligation to another. "Ring settlement" is referred to as "string" trading in cash grain trades where
transfer of physical commodities is expected. Futures markets facilitate the forecasting of future prices, supply, and demand. They shift
the future price risk to traders willing to "hedge," and encourage
standardized terms, contract liquidity, and the creation of clearinghouses to settle trades.'O° These arrangements focused on consumers
and middlemen, while farmers banded together for marketing purposes. Presumably the rationale of the Wheat Board is that it can
market grain better than the farmers.
Farmer-owned cooperative companies (or pool movements) were
formed as far back as 1907, with the founding of the farmer-owned
United Grain Growers (UGG).102 The Saskatchewan Cooperative
Elevator Company, formed in 1911 operated until taken over by the
Saskatchewan Wheat Pool in 1924.103 These grain cooperatives grew
in sophistication and organization, as evidenced by the contracts
delivery, and provide no bond coverage).
100. See Nina Swift Goodman, Trading in Commodity Futures Using Nonpublic
Information, 73 GEO. L.J. 127, 128 (1984) (citing Liest v. Simplot, 638 F.2d 283,

286 (2d Cir. 1980)) (noting that in a futures contract the seller promises to deliver
a particular commodity during a specified future month, while the buyer promises
to accept the commodity and pay the price the parties agree upon when entering
the contract).
101. See C. Phillip Baumel & Rodman Kober, Forward Transportation Contracting and Futures: An Option for Grain Shippers?, 58 TRANSP. PRAC. J. 150-51

(1991).
102. See Heather Heavin, The Dilemma ofChange: A Story of the Saskatchewan
Wheat Pool,59 SASK. L. REv. 189 (1995).
103. See id. at 202 (highlighting the impetus for the Saskatchewan Wheat Pool's
formation).
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signed by 45,000 farmers in 1924, which pledged two cents from
each bushel of grain sold and one percent of the value of a cash ticket
to create their pool of capital. °4 A final payment was based on the
average return for the whole pool. Wheat pools of this variety were
organized in each of the prairie provinces, and by 1930 they controlled 37% of the inland elevators and
owned terminals at Thunder
05
Bay, Vancouver, and Prince Rupert.1
Cooperatives became important grain markets following the refusal of the federal government to nationalize grain marketing functions. 106 Today, these cooperatives run major grain-handling networks with combined gross revenues of $5 billion per year.107
Recently, a competitive feud simmered among the prairie wheat
pools.l0 The Manitoba Pool Elevators and the Alberta Wheat Pool
have lodged a hostile takeover battle for UGG. The former, however,
dropped their bid when faced by the real threat that UGG would trigger a poison pill, effectively diluting the pool's stake in UGG. 109
Despite this strength, storage capacity in licensed grain elevators
has diminished from approximately eleven million tons in the early
1970s to less than seven million tons by 1993. As a result, the Wheat
Board established a delivery policy that expanded the range of delivery contracts available to grain farmers and applied quotas only to
wheat, durum, and barley. Three series of contracts will be available
for wheat and durum grades and protein counts. The range of contracts gives farmers considerable flexibility in agreeing to specific
grades and quantities. °
104. See Saskatchewan Wheat Pool, Focus on Saskatchewan Wheat Pool 3 (undated); see also Heavin, supra note 102, at 202-04.
105. See Heavin, supra note 102, at 201 (discussing the incredible growth and
power of cooperatives in the early 1900s).
106. See BLANCHARD, supra note 13, at 18 (stating the arguments against government ownership, and in support of government financial backing for farmer
owned cooperatives).
107. See AGRICULTURE AND AGRI-FOOD CANADA, POLICY STATEMENT:
CHANGES IN WESTERN GRAIN MARKETING 2 (1996) (indicating that the wheat industry's $5 billion annual sales revenue makes it one of Canada's most significant
business industries).
108. See David Roberts, Wheat Pools Drop Hostile Bid For UGG, GLOBE &
MAIL, Mar. 19, 1997, at BI.
109. See id. (discussing UGG's response to the threat of being taken over by the
Alberta or Manitoba wheat pool cooperatives).
110. See CANADIAN WHEAT BOARD, A NEW APPROACH TO DELIVERY POLICY
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Fortunately for the grain industry, long stagnant grain prices
soared in 1996 and the price of corn has doubled since 1995. However, many farmers are locked into future contracts with grain elevators, promising to deliver corn at roughly $2.70 (U.S.) a bushel,
almost half of 1996 market prices. Indeed, many farmers in the
United States face losses on "hedge-to-arrive" contracts with local
grain elevators, a hedge to avoid a market downturn. The traditional
contract arrangement, on the other hand, made with a commodities
broker who initially absorbs margin calls, protected many farmers'
interests. This agreement ultimately leaves responsibility for margin
calls with the elevators who buy highly leveraged futures contracts
on the farmers' behalf, but have huge margin calls as grain prices
soar. For instance, an elevator selling a corn futures contract in 1995
at $2.70 a bushel for delivery in July 1996, paid nearly twice that
amount to buy back the contract to avoid actually delivering the
grain. As elevators are squeezed, they are claiming contribution from
farmers under these contracts. Many farmers feel they should not be
held accountable for this loss and are withholding delivery of the
grain they promised co-operatives.'
5. CropInsurance & Price Stabilization
Since farmers often negotiate from a disadvantageous position,
forming a bargaining association increases negotiating leverage in
relation to a farmer's relative size and assets. Cooperatives, or bargaining associations, are an economic self-help remedy that control
the timing of the sale of crops and improve the market intelligence
available to farmers. 1 2 They assist the development of a market plan
to control the timing of entry into the market, as well as the final
terms of sale.' Thus, the agriculture sector privately apportions risk
externally through futures contracts in the commodities markets and
internally by trade associations."' It also apportions risk through

AND CONTRACTS (1993).

111. See Scott Kilman, High Gain PricesBring Bitter Harvest, GLOBE & MAIL,
July 2, 1996, at B7.
112. See Donald A. Frederick, Legal Rights of Producers to Collecthely Negotiate, 19 WM. MLTCHELL L. REV. 433,435-36 (1993).
113. See id. at 436.
114. See Baumel & Kober, supra note, 101, at 151 (explaining how futures
contracts function in the grain trade); see also Goodman, supra,note 100, at 127.
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publicly funded crop insurance that is government funded." 5
Crop insurance is typically underwritten by the government in order to protect the significant cash investment that farmers have in
their seeded crops. In Canada, the federal and provincial governments provide financial assistance, which enables farmers to purchase crop insurance at less than half the total cost otherwise payable. The Crop Insurance Act'1 6 provided financial protection against
crop loss caused by uncontrollable natural calamities. Additionally,
the Act operates against waterfowl habitat by encouraging crop specialization and discouraging activities more compatible with waterfowl, such as raising livestock. In doing so, the Act reduced the risk
associated with dependence on a single farm crop such as grain. In
addition, crop insurance, as with other programs, such as the CWB
quota system, encourages farmers to cultivate marginal lands with
eligible crops. Among other reasons, yields on marginal lands may
fall significantly below the recent yield history for the eligible crops
in the area. As a result, effective coverage might occur as high as 100
percent or more of a given field's capacity for crop production. Nevertheless, this yield effect does not disappear entirely despite the considerable decline as more marginal land is cultivated in the region.
In the spring of 1991, the Farm Income Protection Act (FIPA) replaced the Crop Insurance Act, the Agricultural Stabilization Act,
and the Western Grains Stabilization Act. 1 7 As part of this legislation, the Wheat Board deducted an annual levy from participating
farmers' grain sales to stabilize the income of western grain farmers. Under the program of "stabilization of earnings," approximately one-third of the funding comes from producers and two-thirds
from the federal government. Distributions from the program are
115. See G. Cornelis Van Kooten, Preservationof Waterfowl Habitat in Western
Canada:Is the North American Waterfowl Management Plan a Success?, 33 NAT.
RESOURCES J. 759, 760 (1993) (describing government programs whose intentions

are to stabilize net farm income through government subsidies).
116. See Crop Insurance Act of Canada, R.S.C, ch. C-36, § 1, repealed by the
Farm Income Protection Act of Canada 1991, R.S.C., ch. 22, § 28 (Can.) [hereinafter FIPA].
117. See FIPA, supra note 116; see also Western Grain Stabilization Act of
Canada, ch. 87, §1 (1974-76) (Can.).

118. See Peterson, 106 D.L.R.4th 293, 294-95 (discussing the purpose and
function of the Western Grain Stabilization Act).
119. See id.
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determined by averaging the net grain revenues of the preceding five
years and applying that amount to each crop year the producer is entitled to a payout.
Since the termination of the special Canadian grains program by
the FIPA, the federal government has provided farmers with various
annual subsidy payments. Also, the provincial and federal government sponsored the creation of a new program called the "Farm
Safety Net." The program includes the Gross Revenue Insurance
Plan (GRIP) which provides an incentive for farmers to plan and
manage operations more efficiently by guaranteeing revenue for the
time allotted to seeding and provides coverage based on a target
revenue and on historical yields and prices.' The program also includes the Net Income Stabilization Plan (NISA), which sets forth a
revenue protection plan that provides the yield protection formerly
available though crop insurance.
NISA is a voluntary program designed to help producers stabilize
their farming income. The program allows producers to deposit
money annually into their NISA account, which is then matched by
the provincial government.' By way of additional incentive, producer deposits also earn 3% interest above the competitive rates offered elsewhere.2 By allowing the account to build, farmers build
their own security for use when needed during lower income years.
The program is highly beneficial to its participants and is open to
anyone
filing an individual tax return reporting farming income or
24
loss.

NISA functions to ensure members' annual income does not fall
below their five-year average income, while GRIP's purpose is to directly subsidize farmers. According to Agriculture Canada, "the
120. See Canada-Manitoba Crop Insurance, All Risk Crop Insurance (1993); see
also Canada-Manitoba, Questions and Answers on GRIP 1(undated).
121. NISA, GeneralIntroduction (last modified Mar. 1997) <httpJ/ www.agr.
ca/nisa/n9608e.html> (describing the NISA program designed to subsidize farmers

in Canada).
122. See id. (explaining the structure of the NISA program).
123. See id. (describing the form of government subsidies available through the
NISA program).
124. NISA, Who Can Participate(last modified Mar. 1997) <http'J/ www.agr.

ca/nisa/n9608e.html> (highlighting the eligibility requirements for Nisa programs).
125. See Van Kooten, supra note 115, at 765-66 (indicating the different functions of NISA and GRIP); see also Agriculture Canada, FederalGovernment An-
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program promotes environmental sustainability because it does not
' however,
encourage production of one commodity over another," 26
the large subsidies provided under GRIP and the manner in which
they are calculated actually
encourage cultivation of marginal lands
17
1
and land degradation.
The Canada-Manitoba Crop Insurance Program, established in
1960, offers farmers a voluntary program that provides financial
protection against crop loss due to natural hazards like water damage
and crop pests. Under this program, the two tiers of government
contribute 50% of the total premium and 100% of the administration
costs to eligible applicants. Participating farmers are guaranteed a
certain number of tons of coverage for each insured crop and are also
insured against incidents beyond the control of the insured, such as
drought and excessive rainfall. Farmers may also purchase optional
coverage for other types of damage, for instance, protection against
the inability to seed land due to excessive moisture or protection
against hail damage. Although state-funded crop insurance is effectively a subsidy, the practice is ubiquitous, and the global trade concern is focused on other non-tariff barriers like import quotas.
At one time agriculture was the center piece of the Canadian economy, but now it only provides about 3% of total employment and
only 2% of GDP.12' Although over 50% of farm revenue passes
through various marketing schemes, Canadian farming has experienced a very difficult period since the late 1980s. Even though the
total farm subsidy was approximately $10 billion (Can.) in 1991, the
government's support, however, has shielded farmers from the most
damaging impact of prices in world markets. 12 9 While current supports are high, the impact of world price competition since 1984 has
nounces New Safety Net Programsfor Farmers, Gov't. of Canada News Release,

Jan. 11, 1991 (noting that although NISA and GRIP were developed concurrently,
they serve different purposes).

126.
127.
GRIP,
766.
128.

See Van Kooten, supranote 115, at 765-66.
See R. Gray et al., A New Safety Net Program for Canadian Agriculture:
Choices, 3rd Quarter, 1991, at 34; see also Van Kooten, supra note 115, at

See John M. Breen, Agriculture, in THE GATT URUGUAY ROUND: A
22 (Terrence P. Stewart ed., 1993) (highlighting the history of the Canadian agricultural sector's effects on the Canadian economy).
129. See id. (suggesting that the impact of world competition has been softened

NEGOTIATING HISTORY

by farm subsidies).
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resulted in some liberalization in the Canadian agricultural sector. 3 0

III. ECONOMICS & GATT
Global economies dramatically influenced the Canadian agriculture regime by providing both additional markets and additional
competitors. Generally speaking, the seminal justification for state
intervention was written by John Maynard Keynes during the Great
Depression. Keynes challenged the widely held belief that capitalist
economies, when left alone, had equilibrating or self-adjusting
forces.13' Keynes suggested that a degree of market dominance coupled with government intervention produced stable income and employment levels.132 Keynes shifted the focus away from production
and supply concerns, emphasizing economic stability as a means of
generating healthy aggregate demand. His demand-side position was
a "middle path for capitalistic economic recovery, a path that sidestepped both the conservatives' concern with providing optimal conditions to encourage savings, and the socialists' demand for the public ownership of the means of production."
Keynes believed that
elaborate social policies promoted aggregate demand and that "[t]his
spending was legitimized, not as charity, but as 'automatic stabilizers' built into the economy to sustain aggregate demand in periods of
cyclical downturns." 1 This economic philosophy was successfully
combined with the dynamic political leadership of President Franklin
130. See id. at 20-21 (demonstrating the liberalization of the Canadian agricultural sector since 1995). In the 1987/88 crop year, federal subsidies to agricultural
producers increased from $C0.5 billion in the 1982/83 crop year to SC3.6 billion,
but decreased to $C2.2 billion in 1989190. Of the three principle provinces, Sas-

katchewan received the most amount of subsidies. According to recent estimates,
farmers in the province received average payments exceeding $C40 per cultivated
area over a five-year period from the mid to late 1980s. See C. Rubec et al., Wetland Utilization in Canada, in WETLANDS OF CANADA (1988); J. GIRT, COMMON
GROUND (1990). On average, each Saskatchewan farmer received approximately
$C16,000 per year over the five-year period 1985-1989.
131. See JOHN M. KEYNES, THE GENERAL THEORY OF EMPLOYMENT, INTEREST
AND MONEY 36 (1936) (setting forth the Keynsian theory of economics).

132. See id. at 26.
133. STEPHEN MCBRIDE & JOHN SHIELDS, DISMANTLING A NATION AND THE
NEW WORLD ORDER 10-11 (1993).
134. Id. at 11; see also DAVID A. WOLFE, THE RISE AND DEMISE OF THE
KEYNESIAN ERA IN CANADA: ECONOMIC POLICY, 1930-1982 123-24 (1984) (explaining further the intrinsic factors of the Keynesian economic theory).
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Roosevelt, whose interventionist New Deal policies were partially
imitated in Canada by the Liberal Prime Minister William Lyon
MacKenzie-King"'"
Following World War II, the United States emerged as the dominant world economy, highlighted by steady growth and low interest
rates."' Unlike Western Europe and Japan, whose economies were
forced to endure physical and political reconstruction, the post-war
era was an age of contentment for North America.) 7 During this period of economic benevolence, however, the United States, its allies,
and the former U.S.S.R. were locked in a Cold War for global hegemony. Additionally, new competitors like West Germany, Japan,
Taiwan, and Singapore utilized innovation and productivity to increase their share of the market.
Keynesian policy came under increased attack during the 1970s
when recession, coupled with inflation, created substantial debt in
Canada's government. Some Keynesian economists argued that balancing 138the economy was more important than balancing the
budget. In contrast, in the late 1990s it seems that balancing the
budget in Canada is more important than many "social contract"
programs, whose governmental funding is being cut from previous
levels.
Despite the North American impetus for free trade, there remains
pressure for protectionism in Canada as the United States' agriculture
sector is in a cyclical liquidity crisis. In the early 1970s the United
States abandoned the gold standard for valuation of its currency,
causing dollar held commodities to decrease in value and a run on
the North American grain stocks. In 1980, the industrialized countries started manipulating money supplies to dampen inflationary expectations for many agricultural commodities and energy. In North
America, interest rates and the value of the dollar began to rise, while
135. See JOHN KENNETH GALBRAITH, THE CULTURE OF CONTENTMENT 23
(1992) (highlighting the 1960s political and economic climate in both the United
States and Canada).
136. See id. at 3.

137. See id. at 23 (discussing the economic stability of the 1960s as experienced
in North America).
138. See Canada, Report: Royal Commission on Economic Union and Development Prospects for Canada, Ottawa: Minister of Supply and Services Vol. 2, at
294 (1985).
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the commodity sector subsidized an economic recovery. The appreciation in the value of the American dollar versus other currencies
led to a decline in American predominance over agricultural markets.
During this time, grain prices fell while combating inflation tightened money supplies. Third World countries, formerly good customers, became so indebted that they could not purchase except through
economic assistance. Thus, the capital markets redefined the Canadian prairies and Middle America.'39
A. POST-WAR RESTRUCTURING

During World War II, the United States and Britain inauspiciously
signed the Atlantic Charter, pledging to "endeavor... to further the
enjoyment by all States, great and small, victor and vanquished, of
access, on equal terms, to the trade and the raw materials of the
world which are needed for their economic prosperity." 1 0 This
Charter recognized that quotas and other protectionist measures
adopted by industrialized nations prevented the free flow of international trade and partially led to World War II.''
In 1944, the Bretton-Woods Conference established the World
Bank, the International Monetary Fund, and contemplated the creation of an International Trade Organization." In 1946, the Economic
and Social Council of the newly created United Nations drafted a
charter for an International Trade Organization," which never came
into existence because the United States Congress refused to approve
the charter in 1948 due to the mounting tensions of the Cold War.
The multilateral trade agreements, however, were adopted under
139. See GOVERNMENT POLICIES AND GREAT LAKES SHIPPING: PERSPECTIVES
ON U.S. AND CANADIAN MARITIME POLICIES, (Minnesota Sea Grant; Duluth, Minnesota, Feb. 1988), per Lee Egerstrom, at 37-38.
140. See HARRISON ET AL., THE GREAT U-TURN: CORPORATE RESTRUCTURING
AND THE POLARIZATION OF AMERICA 191 (1988) (setting forth the trade arrangement between the United States and Britain following World War II).
141. See JOHN H. JACKSON, THE WORLD TRADING SYSTEM: LAW AND POLICY
OF INTERNATIONAL ECONOMIC RELATIONS 31 (1990) (suggesting that perhaps

quotas and high tariffs are merely an economic version of the individual and collective desire for hegemony).
142. See id. at 27-28 (discussing the international financial institutions developed during the aftermath of World War I).

143. See Economic and Social Council Records 13, U.N. ESCOR, U.N. Doc.
E/22/1946 (1946).
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separate trade authority.' 44 Although lacking a central institution, the
1948 General Agreement on Tariffs and Trade (GATT) 145 established
the framework for the modem international economy by effectively
reducing quotas and tariffs on certain internationally traded goods.
GATT
.. 14614 rules follow two main principles: (1) trade barrier reducand (2) Most Favored Nation (MFN) status. MFN status
requires non-discriminatory treatment of GATT members, preventing
the preferential treatment of one or more members at the expense of
another. An exception to the MFN principle 148 stipulates that the
GATT will not prevent the formation of customs unions, such as the
European Union,149 whose members need not grant internal trade
privileges to outside parties."0

tions,

GATT also seeks to reduce non-tariff barriers that include quantitative restrictions subsidies, and dumping" of domestic goods on
foreign markets.i Another GATT principle is tariffication, which is
the replacement of non-tariff barriers with tariffs." 3 This transformation is preferred "[b]ecause the impact of tariffs is easier to appraise,
[and] tariffication will create a trade environment of greater certainty

144. See Tariff Act of 1930, 19 U.S.C. § 1351-66 (1945) (extending the authority of the President to make multilateral trade agreements).
145. General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. A- 1l,
T.I.A.S. 1700, 55 U.N.T.S. 194 [hereinafter GATT] (stating its goals and objectives, including "raising standards of living, ensuring full employment and a large
and steadily growing volume of real income and effective demand, developing the
full use of the resources of the world and expanding the production and exchange
of goods").
146. See id. at200.
147. See id. (suggesting that equal treatment means that every contracting party
should be treated as favorably as the most favored party).
148. See id. art. XXIV.
149. See Treaty Establishing the European Community, Feb. 7, 1992, O.J.
(C224) 1 (1992), 1 C.M.L.R. 573 (1992) [hereinafter EC Treaty].
150. See Henricus A. Strating, The GATT Agriculture Dispute: A European Perspective, 18 N.C. J. INT'L L. & COM. REG. 305, 316 (1993) (discussing the structure and function of the GATT treaty and its effects on European and North
American trade).
151. See GATT, supra note 145, art. VI; see also JACOB VINER, DUMPING: A
PROBLEM N INTERNATIONAL TRADE

3 (1966) (describing dumping as "price-

discrimination between national markets.").
152. See Ursula Kettlewell, GATT- Will Liberalized Trade Aid Global Environment Protection?,21 DENV. J. INT'L L. & POL'Y 55, 59 (1992).
153. See GATT, supranote 145, art. XI(1).
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54
and openness." 1

For instance, the average tariff in the United States in the 1930s
stood at 50%, whereas current tariff levels are substantially lower.
Currently, the industrial tariffs of the developed market economies
are lower than at any time since the late 1870s and substantially
lower than during the 1930s.'5 Between 1947 and 1987, the average
tariff rates worldwide on manufactured goods fell from 40% to between 5% and 6%.156 The GATT process has successfully reduced
overt trade barriers and has induced the integration of the world's
economy. At the same time, however, economic integration intensified the spillover. 157
effects of domestic policies that may induce international conflict. In contrast, when different countries insulate
themselves from one another by implementing high trade barriers,
spillover effects inhibit domestic policies.
Under GATT, importing countries are allowed to impose a countervailing duty when a foreign producer benefits from a subsidy. In
such cases, the amount of the duty equals the amount of the subsidy,
where the subsidy on imported products threatens or causes material
injury to domestic producers. T5 For instance, in National Corn
GrowersAss'n v. Canada,Canadian corn producers in Ontario, Quebec, and Manitoba alleged that subsidies paid to corn producers in
the United States were injuriously lowering domestic prices.' The
Deputy Minister of Revenue made an investigation into this suggested linkage and consequently imposed a provisional countervailing duty on American corn. 6 A subsequent inquiry by the Canadian
Import Tribunal affirmed the determination that the dramatic decline
154. See Strating, supranote 150, at 309.

155. See OTTIAWA MVIINISTER OF SUPPLY & SERVICE, ROYAL COMMISSION ON
ECONOMIC UNION AND DEVELOPMENT PROSPECTS FOR CANADA, REPORT 280
(1985).
156. See OTTAWA ECONOMIC COUNCIL OF CANADA, MANAGING ADJUSTMENT
FORTRADE SENSITIVE INDUSTRIES 1 (1988).
157. See BRIAN R. COPELAND, REGIONAL TRADING BLOCS AND CANADIAN
TRADE POLICY IN FALSE PROMISES: THE FAILURE OF CONSERVATIVE ECONOMICS
189 (1992).

158. See generally Agreement on Interpretation and Application of Articles VI,
XVI, and XXIII of the General Agreement on Tariffs and Trade, Apr. 12, 1979,

art. 4, 31 U.S.T. 513, 523 (outlining conditions for the imposition of countervailing duties).
159. National Corn Growers Assoc. v. Canada, [1990] 74 D.L.4th 449.
160. See id.
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in the international price for grain corn was a direct consequence of
"'
the 1985 omnibus United States Farm Bill.16
The Federal Court of Appeals dismissed the case on the grounds
that the decisions of the Tribunal may be subject to judicial review
only in limited circumstances. 161 While the court may interfere with
the Tribunal's ruling in the event its conclusions are "patently unreasonable," 161 the court held that references to the GATT served as a
reasonable interpretive aid to the statute.' 64 Section 42 of the Special
Import Measures Act required the Tribunal to determine whether
165
subsidization of imported goods is likely to cause material injury. '
In this regard, the Supreme Court held that it was not patently unreasonable for the Tribunal to consider potential imports as well as actual imports. In addition, economic factors such as price undercutting, productivity, and the potential for substantial loss of market
share were also considered.
Most parties to GATT have countervailing duty laws that conform
to the GATT subsidies code. 16 Since 1947, GATT has lowered tar161. See id. at 449; see also Food Security Act of 1985, 7 U.S.C. § 1281 (1986).
162. See National Corn Growers Assoc., [1990] 74 D.L.R., at 450; see also
Special Import Measures Act, ch. 25 (1984) (Can.) [hereinafter SIMA] (providing
for judicial review of the Tribunal's decisions upon application in certain cases).
163. See National Corn GrowersAssoc., [1990] 74 D.L.R., at 450.

164. See SIMA, supra note 162, § 2(1). Under SIMA, the definition of "material injury does not preclude the interpretation of 'subsidy' and 'subsidized
goods."' Id.
165.
Material injury means, in respect of the dumping or subsidizing of any goods, material injury to
the production in Canada, of like goods, and includes, in respect only of the subsidizing of an agricultural product, an increase in the financial burden on a federal or provincial governmental agricultural support program in Canada;
Subsidized goods means (a) goods in respect of the production, manufacture, growth, processing,
purchase, distribution, transportation, sale, export or import of which a subsidy has been or will
be paid, granted, authorized or otherwise provided, directly or indirectly, by the government of a
country other than Canada, and (b) goods that are disposed of at a loss by the government of a
country other than Canada...
Subsidy includes any financial or other commercial benefit that has accrued or will accrue, directly or indirectly, to persons engaged in the production, manufacture, growth, processing, purchase, distribution, transportation, sale, export or import of goods, as a result of any scheme...
by the government of a country other than Canada, but does not include the amount of any duty or
internal tax imposed on goods by the government of the country of origin or country of export
from which the goods, because of their exportation from the country of export or country of origin, have been exempted or have been or will be relieved by means of refind or drawback...

Id.

166. See, e.g., Special Import Measures Act, R.S.C., ch. 15 (1985) (Can.); see
also Tariff Act of 1930, 19 U.S.C. §§ 1671-1671(h), 1675, 1677-1677(k) (1988);
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iffs on products made in factories and from natural resources, including forest products and mined materials. GATT has also successfully lowered tariffs on farm products, although until now it has not
dealt effectively with export subsidy programs that the United States
and European Union use to dominate export markets at the expense
of Canada and other countries. For example, in the past, GATT excluded textiles from those products covered by the separate Multifibre Agreement.167
The Uruguay Round, commenced in September 1986 in Punta del
Este, Uruguay, is the eighth series of negotiations to ameliorate the
47-year-old agreement. The Uruguay Round originally expired in
1990, but two subsequent deadlines passed, forcing Presidents Bush
and Clinton to seek congressional permission to extend negotiating
authority. The Uruguay Round was ultimately concluded by 117 nations in Geneva on December 16, 1993, and on July 1, 1995. It cut
tariffs, reduced subsidies, widened market access, and applied the
GATT regime to service industries such as financing, banking, insurance, telecommunications, transport, consultancy, accountancy,
films, and television. 16 GATT negotiations were conducted upon the
principles of mutual advantage, mutual commitment, and overall
reciprocity. As a result, Canadians and Americans were asked to
make changes in some of their domestic farm programs that restricted imports of commodities." 9 For Canada, the most 17
likely
0
commodities are those in which Canada is a high cost producer.
Joseph F. Frangois, Countervailingthe Effects of Subsidies: An Economic Analysis, 26 J. WORLD TRADE 5 (1992) (noting that although domestic subsidies are le-

gitimate within the terms of the GATT Subsidies Code, export subsidies are considered a violation of the "spirit and intent of GATT').
167. See Eric Reguly, New Trade World Dmvns: New Rules a Boost for Canada, FIN. POST, Dec. 16, 1993, at 10 [hereinafter New Trade World Dawns] (referencing plans to incorporate the Multifibre Agreement into GATT).
168. See Lookfor More Trade Records, FIN. POST, Dec. 17, 1993, at 10.

169. See T.K. Warly, Agriculture, A Canadian View, 6 CASE W. RES. J. INT'L.
L. 66, 69 (1973) (discussing the importance of agricultural exports to the United

States and Canada in support of commitment to trade negotiations).
170. See DAVID RICARDO, ON THE PRINCIPLES OF POLITICAL ECONOMY AND
TAXATION, cited in Robert L. McGeorge, Accommodating Food Security Concerns
in a World of Comparative Advantage: A Challenge for GATT's International
Trade System, 71 NEB. L. REV. 368, 370 (1992) (discussing comparative advantage theory). Many economic theories share the premise of comparative advantage,
that the standard of living increases when each nation exports the products it produces most efficiently and imports products it produces relatively inefficiently in
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The benefits of trade liberalization inevitably cause economic
dislocation. For such reasons, while the majority of United States
members of Congress supported ratification, forty Republican Senators were prepared to oppose GATT unless the estimated $40 billion
in tariff revenue eliminated by the agreement was compensated.'
Opponents of the agreement further feared that the United States
would surrender sovereignty to another international organization
like the United Nations.
Highly charged partisanship and distrust
73
issue.
the
surrounded
B. END OF QUOTAS & DEMISE OF MARKETING BOARDS
When the new GATT was implemented in July 1995, quotas were
74
replaced by tariffs that must decline by at least 15% over six years.
Canada imposed these tariffs at the conclusion of the Uruguay
Round, including a tariff on eggs at 192%, chicken at 280%, milk at
7
283%, butter at 351%, yogurt at 279%, and ice cream at 326%.'
Federal Trade Minister Roy MacLaren said that the tariffs "will help
insure we feed ourselves," that American officials had some say in
setting the levels, and that the GATT rules concerning Canadian tariffs will not be challenged by the United States-Canada Free Trade
Agreement, which otherwise prohibits new tariffs. 176 Ironically, the
Canadian food service industry condemned the negotiated tariffs for
poultry and dairy products. Canadian Restaurant and Food Services
Association President, Douglas Needham, said the tariffs were "obscene," 177 and protected the supply management system from comits domestic market. Accurate measurements of economic efficiency, however,
tend to be masked by the effects of government intervention.
171. See Nancy Dunn, GA 77 Caught in Congress Crossfire-A Look at the
Threat to U.S. Ratificationof Uruguay Round, FIN. TIMES, July 14, 1994, at 4 (referencing budget rules and requirements that fees be added or programs cut to

compensate for expected loss in tariff revenues over the next five years).
172. See id. (noting opposition from opponents on the left, such as Ralph Nader,
and opponents on the right, including Pat Buchanan and Pat Robertson).

173. See id.
174. See Peter Morton, Canada: Farm Boards Face Collapse, Minister Warns,
FIN. POST, Dec. 17, 1993, at 4 (discussing the shift from border quotas to tariffs).
175. See Eric Reguly, Canada Guards Farm With Tougher Tariffs, FN. POST,
Dec. 16, 1993, at 11 (noting the imposition of unexpectedly high tariffs on Canadian poultry and dairy products).

176. See id.
177. See Phillip Day, Great Wall of Tariffs Set to Replace Quota for Dairy,

Poultry Industry, VANCOUVER SUN, Dec. 16, 1993, at C3.
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petition.
Under the Blair House Agreement, the 1993 GATT reduced subsidized wheat exports by 21% over six years. 78 Although Canada officially opposed subsidized exports, it will begin the phase-in period of
the reductions at the end of this decade, or perhaps later."" GATT
negotiators initially sought to prevent "sub-national" governments,
including provinces, from making industrial development grants. 8"If
the target region is economically deprived, a province may still make
while Alberta does not
the grants. Therefore,
.... Quebec still qualifies, 181
because it is a large recipient of these grants. Anti-dumping measures also expire after five years. 18 Before the imposition of antidumping measures, domestic industries as a whole, as opposed to individual
manufacturers, must prove harm resulting from cheap im83
ports.

Under the GATT agreement, roughly 34,000 Canadians with livelihoods regulated and protected by a network of marketing-boards
face new competition from more efficient foreign farms. These protected industries opposed replacing quotas and other import restrictions with tariffs. The end of supply management, however, was
perceived to benefit food processors and restaurant chains, which
stand a better chance of survival in the North American free-trade
zone with wide-open access to the cheapest available goods. The
consensus was that "Canadian grain and oilseed growers would welcome any reduction in the level or rate of subsidies."' 5 The farm
deal, however, was not welcomed by supply management marketing
boards for chickens, turkeys, eggs, and dairy products, who had
maintained higher prices by setting domestic production levels and
imposing stiff quotas on imports. Alberta egg producers, for exam178. See CanadaGuardsFarms With Tougher Tariffs, supranote 175, at 11.
179. See id.

180. See id. (noting Canada's success in GATT negotiations in maintaining the
issuance of industrial grants in certain areas).
181. See id.
182. Seeid.
183. See id.
184. See id.
185. See Ian Austen, GAYT World Trade Talks: Pact Reshapes World Playing
Field,CALGARY HERALD, Dec. 11, 1993, at E6 (noting the difficulties of largely
unsubsidized Canadian grain and oilseed producers in export markets).
186. See id.
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ple, were allotted a nine percent quota for the 423 million dozen eggs
consumed annually in Canada."7 The provincial quota188of 33 million
dozen eggs is divided among Alberta's 200 producers.
Ironically, the effect of the GATT came at a time when world
grain prices were rising. Canadian producers, for example, received
increased wheat payments in 1994 from the Wheat Board. Canadian
Western Red Spring Wheat, with 14.5% protein, went up from $10 to
$183 per ton. The price for first and second grade spring wheat,
with 13.5% protein, jumped to $150 and $144, respectively.' 90 This
increase, however, was not perceived as a sign that world prices were
recovering. In Saskatchewan, according to Agricultural Minister
Darrel Cunningham, western Canadian grain farmers were not happy
with the December 1993 GATT that was expected to reduce export
subsidies by approximately 20% over six years. 191 Cunningham
noted, "[i]t was a watered-down deal but there may be a psychological effect on the market, pushing up grain prices."19 Any psychological effect, however, would be tempered by real increases in farmers' productivity.
Canada's supply management formally ended July 1, 1995, with
the termination of import quotas that kept out cheaper foreign products; it was replaced by a tariff system.' The shift away from supply
management, however, casts a shadow over the future of marketing
boards. A study by the Consumers' Association of Canada observed
that the "supply management system persists in plucking consumers
instead of chickens."
Unless provincial farm marketing boards find
other ways of limiting agricultural production, then, according to
Ontario Agricultural Minister Elmer Buchanan, they will collapse
amidst internal Canadian trade wars.195
187. See Don Campbell, GAT World Trade Talks: Farmers' Comfort Zone
Withers, CALGARY HERALD, Dec. 11, 1993, at E6.
188. See id.
189. See Few Farmers Benefit From Wheat Payment, CALGARY
12, 1994, at E4.
190. See id.
191. See Morton, supranote 174.
192. See id.

HERALD, Mar.

193. See id.

194. See Campbell, supra note 187, at E6.

195. See Morton, supra note 174, at 4 (noting the possibility of farm groups
raising production quotas to increase market share).
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Canada and the provinces recently concluded an inter-provincial
Agreement on Internal Trade, which was ratified in 1995.196 It aims
for uniform standards and regulations which covers procurement, investment, labor, mobility, consumer-related measures and standards,
agriculture, food, alcoholic beverages, natural resource processing,
energy, communications, transportation, and environmental protection. In addition to the general principles of equal treatment of persons, goods, services, and investments, and the reconciling of relevant standards, 197 the Internal Trade Agreement also recognizes the
need for exceptions and transition periods. Chapter nine, covering
agricultural and food products, is evolutionary and progressive and
applies to measures relating to internal agricultural trade within Canada. The agreement also makes trade barriers resulting from differences in agricultural regulation standards without a policy basis immediately subject to the agreement, while those with a policy basis
become subject to the agreement by September 1, 1997. The agreement also requires that no sanitary or phytosanitary measures restrict
"internal trade."' 98
The Agriculture Ministers of Canada and the provinces were to
undertake a review of the scope of the chapter before September 1,
1997.199 Article 903 pertains to supply management and subsidy is2
Western Grain Transportation Act 00
sues. It calls for a review of the
201
and farm safety net programs within a time frame that complies
with Canada's international treaty obligations.

IV. U.S. AGRICULTURAL POLICY
Agricultural productivity in the United States has recently increased at four times the rate of non-farm productivity.0 2 In the
196. See Agreement on Internal Trade, Aug. 23, 1994, Internal Trade Secretariat; see also Alexander J. Black, CanadianLawyer Mobility & Law Society Conflict ofInterest, 18 FORDHAM INT'L L.J. 118 (1995) (describing the Agreement on
Internal Trade and the barriers to the movement of professionals).
197. See Agreement on Internal Trade, supra note 196, art. 101.
198. See id. art. 904(3).
199. See id. art. 901(4).
200. See id.art. 903(2)(b).
201. See id. art. 903(2)(c).

202. See D. Paul Alagia, Jr., A ProperRecognition of the Indispensable Role of
the American Farmer-Recommendations of the National Commission on AgriculturalTrade and ExportPolicy, 34 S.D. L. REV. 271 (1989).
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1980s, the United States produced 74% of the world's trade in corn,
53% in soybeans, and 39% in wheat. 03 The United States experienced an export boom in 1979, when exports totaled $7.2 billion, and
rose to a peak of $43.8 billion in 1981. This sharp increase in exports
ended abruptly in 1982, leaving $39.1 billion in exports for that year.
Exports continued to drop to approximately $26.5 billion in 1986.2°
Alarmed at these sharp reductions, Congress created the National
Commission on Agriculture Trade & Export Policy 25 to study possible improvements to export policy and plan the recapture of export
markets. Not surprisingly, the Commission failed to recommend a
reduction in farm production in response to the imbalance of supply
to demand.0 6
Traditionally, the United States has treated agriculture as a special
economic sector. "Every state has passed some form of 'right to
farm' legislation, primarily protecting farmers from nuisance liability
and giving them priority if they were located there first, operated reasonably
• ,,, 207or complied with 'generally accepted agricultural practices.
Agriculture today, however, is less homogeneous than
when many of these laws were passed. Changing patterns in agriculture resulted in large scale commercial farms and small or part-time
farms,08 requiring policies tailored to the particular needs of each
2
type.
The romantic aura surrounding agriculture is part of the reason for
203. See Pierre R. Crosson, Scenarios of Future U.S. Agricultural Production
and Technology and Their Environmental Costs, 107 RESOURCES 6, 7 (1992); see
also Terence J. Centner, ChangesImpacting ProductionAgriculture: NAFTA and
New Environmental Regulations, 24 U. TOL. L. REv. 371, 374 & n.27 (1993)
(citing ECON. RES. SERV., U.S. DEPT. OF AGRIC., PUB. No. 246, AGRICULTURE IN

NORTH AMERICAN FREE TRADE AGREEMENT 2 (1992)) (reporting that the leading United States agricultural export customers are Canada, the European Union,
Japan, Korea, and Mexico).
204. See Alagia, supra note 202, at 273-74.
A

205. See id.; see also Agricultural Trade and Export Policy Commission Act of
1984 (codified as amended at 7 U.S.C. § 1691 (1991)) (enabling the creation of the

National Commission on Export Policy).
206. See Alagia, supra note 202, at 275 (stating that in a 1986 executive summary, the Commission's recommendations ranged from aggressive action to meet
foreign unfair trade practices to centralization of agricultural-related decision
making within government).
207. See Neil D. Hamilton, Feeding Our Future: Six Philosophical Issues
Shaping AgriculturalLaw, 72 NEB. L. REv. 210, 220 (1993).
208. See id. at219.
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this special treatment. Thomas Jefferson envisioned an ideal agrarian
republic where the yeoman farmer promoted democracy through
closeness to and dependence on the land.'D' In contrast, he viewed
cities as "cankers" that ate at the republic's heart and constitutional
soul. 210 Jefferson proposed four pillars for national prosperity: agriculture, manufacturing, commerce, and navigation .2 He believed in
the moral superiority of farm life, its productivity, and its conduciveness to virtue and independence.'1 2 Since Jefferson's time, events
have changed this popular perception: "Agriculture has distanced itself from the land-with corporate, absentee, non-organic farm management-the
reverence for agriculture in American society has diminished.1' 213 Indeed, many farmers were forced off their land
as a
result of drought, urbanization, industrialization, and depressed
prices following World War I and the Great Depression." United
States protectionism followed soon after the 1929 stock market
crash, through the passage of the Smoot-Hawley Act of 1930."' The
act sharply increased import duty rates as a recession fighting measure to an average ad valorem rate of approximately 60%.21 The
United States unleashed successive rounds of protectionism against
its trading partners, which many economists believe caused a worldwide depression.217
The Dust Bowl of the early thirties covered southwestern Kansas,
western Oklahoma, the panhandle of Texas, northeastern New Mexico, southeastern Colorado, and North and South Dakota."" The
209. See THOMAS JEFFERSON, NOTES ON THE STATE OF VIRGINIA 292 (1995)
(stating Jefferson's passionate belief in the superiority of a largely agrarian society); see also Linda A. Malone, Reflections on the Jeffersonian Ideal of an Agrarian Democracy and the Emergence of an Agricultural andEnvironmental Ethic in
the 1990 Farm Bill, 12 STAN. ENVTL. L.J. 5 (1995) (stating Jefferson's belief that

agriculture is the heart and soul of an American democracy).
210. See JEFFERSON, supranote 209.
211. See Malone, supranote 209, at 5.
212. See id.

213. Id.at49.
214. See e.g., DONALD WEBSTER, DUST BOWL: THm SOUTHERN PLAINS INTHE
1930s 182-85 (1974) (describing events in the first half of the twentieth century,
causing a reallocation of labor).
215. See Pub. L. No. 71-361, 49 Stat. 590 (codified as amended at scattered
sections of 14 U.S.C.).
216. See McGeorge, supra note 170, at 376.
217. See id.

218. See WEBSTER, supra note 214, at 11-12 (describing the drought period of
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droughts, poverty, farm losses, and aid under the Roosevelt Administration's New Deal concentrated in these regional areas. 219 Yet the
dry years of the 1930s were a predictable part of the moisture cycle
20
Settlers
in semi-arid regions like the North American prairies.
failed to recognize the aridity and sensitivity of the prairie ecosystern, where native grasses held soil together in wet and dry years.
Despite these difficulties, agronomy triumphed over ecology. The
New Deal's economic goal created adequate incomes for farmers by
encouraging better cultivation techniques, including marginal land.
Following World War II, the United States Government created a
system of flexible price supports and production limits for farmers so
as to prevent a return to the depression of the 1930s. 221 Price supports
and production limits became widely accepted and were combined
with post-war reliance on chemicals 4 machinery, and borrowed
money to encourage intensive farming.
The most important part of the New Deal farm legislation was the
Agricultural Adjustment Act of 1938,225 which still exists as basic
farm law in the United States. The act provides a scheme for paying
221
farmers parity prices, imposing acreage allotments, and determin
227
ing marketing quotas on non-perishable farm commodities. This
act introduced price support programs that provide non-recourse
loans at a stated minimum price to eligible farmers in exchange for
228
their crops. Under this program, if market prices exceed the loan,
1930-36, wherein the southwestern parts of the United States experienced violent
dust storms).
219. See id. at 184-85 (stating that although other parts of the United States also
experienced the effects, the Roosevelt Administration concentrated relief programs

on the "Dust Bowl" region).
220. See id. at 69-70.
221. See Richard L. Barnes, The U.C.C. 's Insidious Preference ForAgronomy
Over Ecology in Farm Lending Decisions, 64 U. COLO. L. REV. 457,464 (1993).
222. See id. at 465.
223. See id. (stating that during World War II, demand was brought in line with
supply).

224. See id.
225. Pub. L. No. 75-430, 52 Stat. 31 (codified as amended at 7 U.S.C. § 1281
(1994)) (dealing with depressed market prices); see e.g., 7 U.S.C. § 1321 (setting
acreage allotments for corn).
226. See id. at 7 U.S.C. § 1304.
227. See e.g., 7 U.S.C. §§ 1311-1314 (marketing quota and acreage allotment
for tobacco).
228. See Pub. L. No. 75-430, § 302, 52 Stat. 43 (codified as amended at 7
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farmers can use the proceeds to pay the balance. If prices fall below
the loan price, the farmer can discharge the loan by forfeiting the
crop to the government.2 9 Under the so-called section 22 waiver,2
the United States waives the prohibition on quantitative restraints
when imports threaten to render farm programs ineffective. 23 ' Using
this waiver, the United States has imposed quotas on cotton, peanuts,
dairy products, oats, rye, and other products. 2 Nevertheless, because
of the United States' dominant bargaining power during the creation
of GATT,233 negotiators designed the treaty to conform to existing
domestic agricultural price support and production control programs
in the United States."
Since the signing of the United States-Canada Free Trade Agreement,235 total Canadian agricultural and food exports have risen from
$3.4 billion to $7.4 billion, with wheat sales increasing over $173
billion. Although the United States has repeatedly failed to prove that
Canada has sold wheat below cost or unfairly subsidized its exports,
the Canadian government has agreed to the United States' sanctions
under the threat of more severe unilateral sanctions."' Initially, the
United States sought to invoke GATT remedies, but GATT would
U.S.C. § 1302).
229. See Pub. L. No. 75-430, §§ 101-02, 52 Stat. 33-34 (codified as amended at

16 U.S.C. § 594(h) (1994)).

230. See Limitations on Imports, 7 U.S.C. § 624.
231. See McGeorge, supra note 170, at 385 (noting that in 1950 Congress
amended section 22 in response to foreign complaints about United States trade
practices). The amendment provided that no trade agreement (including GATT)
could be implemented in a manner contrary to the requirements of the Agricultural
Adjustment Act. See id.
232. See id. at 385.
233. See id.at 384.

234. See id. (stating that the contracting parties to the GATT made special provisions for agricultural imports because Congress would not ratify an agreement
requiring the United States to dismantle agricultural programs). Thus, it was the
United States agricultural programs that shaped GATT's agricultural trade provisions. See id; see also GATT, supra note 145, art. XI, 2(c), 4 B.I.S.D. at 17-18
(stating an exception to the general elimination of quantitative restrictions on imports and exports where such restrictions curb domestic production and relieve
surpluses).
235. Free Trade Agreement, Dec. 22, 1988, U.S.-Can., 27 I.L.M. 281.
236. See Exports Say Wheat Deal Just Start of Canada Trade Push, STAR
TRIBUNE, Aug. 7, 1994, available in 1994 WL 8451674 (stating that Canada

agreed to the United States' wheat sanctions in exchange for not seeking wider
reaching restrictions on flour, barley, and malt).
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permit Canada to retaliate against a wide variety of goods from the
United States. The American farm lobby seized the window of opportunity and relied upon the wide-ranging section 22 waiver in the
United States Agricultural Adjustment Act, under which sanctions
can be imposed against any imports hindering domestic farm support
programs.
A. U.S. AGRICULTURAL EXPORT PROGRAMS

The Great Depression served as a catalyst for interventionist farm
programs in the United States. The conceptual predecessor of contemporary programs was the Foreign Market Development Program
(the Cooperator Program),2 39 which gave the Department of Agriculture the power to conclude cooperative agreements with "Cooperators" 240 (typically non-profit agricultural commodity associations)
aimed at developing markets for surplus commodities.24 ' In order to
enhance foreign market development efforts the Farm Service
Agency, with support from "cooperators," contributed foreign currencies from states under the Food For Peace program. "Cooperators" had flexibility and could use third party distributor contribu242
tions in cash or in kind.
In addition to the Cooperator Program, various trade promotional
programs in the United States assist United States agriculture by offering direct credit, credit guarantees, food aid, domestic price support, and the disposal of surplus commodities. These programs were
revised following the relative decline in American exports, from a

237. See 7 U.S.C. § 624.
238. See Barrie McKenna, Lobbies, Not FTA, Culprit in Wheat Deal, GLOBE &
MAIL, Aug. 5, 1994, at B4.
239. See Agriculture Trade Development and Assistance Act of 1954, Pub. L.
83-480, 68 Stat. 454 (codified as amended at 7 U.S.C. § 1691) (noting that the act,
also referred to as the "Food for Peace Act," sought disposition of surplus commodities, reduction of storage costs, agricultural stability, expansion of foreign
markets, and promotion of foreign policy).
240. See 7 C.F.R. § 1550 (1997) (setting forth the basic administrative procedure for a cooperative program agreement under the Farm Service Agency).
241. See David. R. Purnell, A CriticalExamination of the Targeted Export Assistance Program,Its TransformationInto the Market PromotionProgramand Its
Future, 18 N.C. J. INT'L L. & COM. REG. 551, 554 (1993) (stating that wheat,
cotton, and soybean were the primary commodities promoted by the program).
242. See Market Development Project Agreements, 7 C.F.R. § 1550.3(e) (1997).
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28% share of world markets in 1962 to 20% in 1980.243 Congress reacted to this decline in 1985 by establishing the Export Enhancement
Program (EEP). 2' This program is an overt export subsidy program
that245challenges unfair trade practices that hurt United States producers. Under the EEP, a bonus is paid to American exporters to help
the sale of certain commodities to targeted destinations. This bonus
translates to discounted grain for foreign buyers.24 The bonus is calculated by figuring the difference between the cost of the United
States commodity in a country and the cost of competitor commodities in the same country. 247 The bonus is payable by the Commodity
Credit Corporation (CCC), in kind or by generic commodity certificates redeemable for cash or commodity payments. 24 Another example of a bonus program is the Sunflower Oil Assistance Program,249
which induces the sale of sunflower oils to targeted countries like
Egypt and Algeria."
The Targeted Export Assistance Program, created by authority of
the Food Security Act of 1985,251 offered short-term federal financing
to assist development of export markets for American commodi252
ties. It was criticized, however, for problems in its administration,
implementation, effectiveness, and desirability. Indeed,

243. See David M. Abshire, Introduction, in PENELOPE HARTLAND-THUNBERO
& MORRIS H. CRAWFORD, GOVERNM1ENT SUPPORT FOR ExPORTs: A SECOND BEST
ALTERNATiVE

ix (1982).

244. See 7 U.S.C. § 5651 (1988).
245. See Review of the Export Enhancement Program:Joint HearingBefore the
Subcomm. on Dep 't. Operations,Research, andForeignAgric., and the Subcomm.
on Wheat, Soybeans, and Feed Grains of the House Comm. on Agric., 101st

Cong.,
246.
247.
248.

2d Sess. 31 (1990) [hereinafter EEP Hearing].
See Purnell, supranote 241, at 559.
EEP Hearing,supranote 245, at 41.
See Pumell, supra note 241, at 559-60 (stating that the CCC reaches be-

yond financing, since grain warehouses in the United States must comply with
CCC regulations governing how elevators may conduct business); see also Thomas R. Zinkula, Dealing With Grain Dealers: The Use of State Legislation to
Avert GrainElevator Failures,68 IOWA L. REV. 305, 310 & n.54 (1983).
249. See Rural Development, Agriculture, and Related Agencies Appropriations
Act, 7 U.S.C. § 426(c) (1993).
250. See Purnell, supranote 241, at 560.
251. See Food Security Act of 1985, § 1124, Title XI, 99 Stat. 1481 (repealed by
the Food, Agriculture, Commerce, and Trade Act of 1990 (the 1990 Farm Bill),
Title XV, § 1572(3), 104 Stat. 3702).
252. See Pumell, supranote 241, at 551.

AM. U. INT' L. REv[

[13:1

The complexity of [federal farm commodity] legislation arises not so
much from any particular law but from the way in which many laws fit
together.... The legal basis for policy... is contained in separate laws,

written at different times, which have widely varying policy instruments
and executive authorities.

The 1990 Farm Bill2 54 was a reaction against the worst farm crisis
since the Great Depression."' Many farmers who borrowed excessively during the boom years of the late 1970s, faced bankruptcy as
commodity prices and land values declined in the face of high interest rates and increased commodity surpluses." 6 The new act promotes intervention to achieve income stabilization for farmers and
price stabilization for consumers.2 7 These objectives will be satisfied
by resource conservation, management of excess supply through
storage, and export promotion.
1. Agriculture and the Environment

One indicator of a strong market economy is steady growth. An
annual increase in a country's Gross National Product (GNP) is usually associated with the economic health of that country.258 But "[t]he
world's population and our production of pollution are expanding
exponentially. ' 259 For instance, the cost of all goods and services
would double in eleven years at an inflation rate of 6.3%. Increased
economic growth and agricultural production can have a detrimental
effect upon the environment. The challenge of capitalism is to balance economic growth with sustainable development.26
Agriculture has been accused of inflicting widespread environ253. See BRUCE L. GARDNER, THE GOVERNING OF AGRICULTURE 17 (1981).
254. 7 U.S.C. § 5623 (1994).
255. See 135 Cong. Rec. H2426-02 (Statement by Rep. Dorgan) (characterizing

the impact of the economic environment in conjunction with recent droughts, as
the worst since the Great Depression).
256. See 134 Cong. Rec. S15167-02 (Statement by S. Conrad) (proposing tax
relief efforts to salvage delinquent loans brought on by the 1980s recession in ag-

riculture).
257. See 136 Cong. Rec. S834-02 (Statement by S. Boschwitz) (outlining the

measures taken to achieve price and income stabilization in the 1990 Farm Bill).
258. See

DAVID SUZUKI, INVENTING THE FUTURE: REFLECTIONS ON SCIENCE,

106 (1989).
259. See id. at 106-07.
260. See generally Alexander J. Black, Environmental Impact Assessment and
Energy Exports, 16 LOY. L.A. INT'L & CoMP. L.J. 799 (1994).
TECHNOLOGY AND NATURE,
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mental harm, such as contributing to water pollution through contamination by fertilizer residues, insecticides, fungicides, dissolved
261
minerals, and animal-associated bacteria. Conversely,
Liberalizing protectionist agricultural policies in the high income countries is therefore likely to (i) cause the world's food to be produced with
fewer chemicals, which in turn would reduce chemical residues in food in
the natural environment; and (ii) have at most a very modest impact on
the rate of deforestation. It would also increase the availability of land for
recreational and aesthetic uses - including the replanting of forests - in
several high income countries as marginal farm land was taken out of
production. Thus, in all likelihood there would be a substantial increase in
global environmental quality following agricultural trade liberalization,
even if no new environmental policies were introduced....

GATT addressed the interaction of trade and the environment in a
study suggesting that reduced agricultural subsidies shift production
to lesser-developed nations, which tend to use fewer chemical fertilizers and pesticides.263
Article II of GATT generally prohibits taxation measures that
treat products of GATT contracting parties less favorably than domestic products. This aspect of GAIT, however, can be subverted
through discriminatory environmental legislation. For instance, the
1986 Superfund Revenue Act,264 which was enacted to fund the Superfund cleanup program, included the imposition of a higher tax on
imported petroleum than on domestic petroleum. 26 Canada, Mexico,
and the European Community challenged this differential tax by in2
yoking GATT dispute settlement procedures under Article XXIi.
The panel ruled against the United States and required the United
States to eliminate the offending provision. 267
261. See

SANDRA

S.

BATE, THE CONSERVATION FOUNDATION, SOIL EROSION:

CRISIS IN AMERICA'S CROPLANDS

44-45 (1983).

262. See id. at 34.
263. See GAIT, Trade and the Environment, 9 INT'L TRADE REP. 305 (1992).
264. Pub. L. No. 99-499, 100 Stat. 1760 (codified as amended at scattered sections of 26 U.S.C.).
265. See id. § 512(c) (setting the tax at 11.7 cents per barrel for foreign petroleum and 8.2 cents per barrel for domestic petroleum).
266. GATT Dispute Settlement Panel Report on the United States Superfund
Excise Taxes, 27 I.L.M. 1596, 1601 (1988) (noting that both Canada and Mexico
asked for a panel, pursuant to Article XXIII rather than XXII).
267. See Steel Trade Liberalization Program Implementation Act, Pub. L. No.
101-221, 103 Stat. 1886, 1891 (1989) (codified at 19 U.S.C. § 2253) (amending
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The GATT Tuna/Dolphin dispute between the United States and
Mexico magnified environmental concerns about trade liberalization.268 Pursuant to the United States Marine Mammal Protection Act
of 1972 (MMPA), 26 9 Congress blocked imports of tuna from Mexico
and several other countries after it determined that fishing fleets from
these countries used the dolphin-unfriendly purse seine net. The
MMv[PA placed an embargo on imports of tuna, even if they were
caught in foreign or international waters, from
• 270 any nation using this
net and catching a large number of dolphins. While GATT Article
XI generally prohibits quantitative restrictions on imports, subsection
2 excepts agricultural and fisheries products under certain conditions,
making this provision the weakest link of the GATT system.2 These
exceptions allow certain quotas on agricultural imports and subsidies
on exports, distorting trade with the result that "current patterns of
agricultural trade often have little to do with comparative advantage." 272
In the Tuna/Dolphin dispute, Mexico challenged the United
States' action on the grounds that it was an
273 illegal trade barrier that
violated Mexico's right to fish the ocean. In August 1991, a dispute settlement panel ruled in Mexico's favor, 27 4 finding that none of
the exceptions listed in Article XI applied to the United States' emthe legislation to create a uniform rate).
268. See GATT Dispute Settlement Panel Report on United States Restrictions
on Imports of Tuna, 30 I.L.M. 1594, 1616-21 (1991) [hereinafter Tuna/Dolphin
Dispute] (finding that the prohibition on imports is inconsistent with Article XI's
ban on quantitative restrictions).
269. Pub. L. No. 92-522, § 101(a)(2), 86 Stat. 1027, 1030 (codified as amended
at scattered sections of 16 U.S.C.).
270. See id. § 102(a)(2), (3).
271. See GATT, supra note 145, at art. XI(2)(c) (setting forth exceptions to
GATT's general prohibition on quantitative restrictions). It provides that the prohibitions shall not extend to import restrictions on agricultural products necessary
for the enforcement of governmental programs that limit production or remove
temporary surpluses from the market. See id. art. XI (2)(c). These exceptions were
made at the insistence of the United States, which first enacted legislation protecting American farmers in the 1930s. See Sherwin Lyman, The CanadianApproach
to Regulating Agricultural Commodities in International Trade, 14 CAP. U. L.
REV. 559, 563 (1985).
272. See McGeorge, supra note 170, at 371 (summarizing GATT policies regarding agricultural trade).
273. See Tuna/Dolphin Dispute, supra note 268, at 1601-1610 (1991) (setting
forth both parties' arguments).
274. See id. at 1598.
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bargo of imported yellowfin tuna. 2 ' The GATT Council, however,
never adopted the panel report because the United States and Mexico
reached a bilateral resolution.276 Adoption of the report would have
forced the United States to conform the provision to its GATT obligations by lifting the embargo, compensating adversely affected
GATT partners, or facing retaliation against United States exports by
adversely affected GATT contracting parties."
Thus, the
Tuna/Dolphin dispute reveals the limitations of GAIT regarding environmental issues.
Both Canada and the United States have relatively well-developed
environmental law regimes that force producers to be more productive than producers in countries with lower standards. Lower yields
resulting from the enforcement of environmental regulations, such as
fertilizer and pesticide use restrictions, increase the price of affected
278
agricultural commodities.
These regulations are a response to environmentally destructive
farming practices. By the 1970s, more than twenty-five soil erosion
programs existed in the United States, complemented by a boom in
"fence row to fence row" planting practices and agricultural exports.279 High grain prices militated this result by luring investors
onto marginal lands. In response, conservation organizations lobbied
and secured the inclusion of conservation provisions in the 1985
Farm Bill.21° The legislation prohibits "sodbusting," which is the
production of an agricultural commodity on highly erodible virgin
281
,282
land, and "swampbusting.
The program also sets forth conser275. See id. at 1616-21 (finding the prohibition on imports inconsistent with
Article XI's ban on quantitative restrictions).
276. See Alan F. Holmer & Judith H. Bello, Trade and the Environment: A
Snapshotfrom Tuna/Dolphins to the NAFTA and Beyond, 27 INT'L LAW. 169,
172-173 (1993).
277. See id. at 172 & n.21 (describing the scenarios that follow the adoption of a
panel report).

278. See Centner, supra note 203, at 382 (discussing the Conservative Reserve
Program).
279. See Malone, supranote 209, at 9 (noting the reasons for the renewed interest in agricultural policy).
280. See Food Security Act of 1985, Pub. L. No. 99-198, 99 Stat. 1354 (codified
at 7 U.S.C. § 1281 (1986)) (amending the Agricultural Adjustment Act of 1938, 7
U.S.C. § 1281).
281. See 7 C.F.R. §§ 12.2(a)(10), (15) (1996). Highly erodible cropland will
only be considered "predominate" if one-third of fields over fifty acres has an
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vation compliance components to protect topsoil-farmers must
meet wetland and soil conservation standards in order to be eligible
for price and income supports, disaster payments, and crop insur283
ance.
In comparison, the Canadian Wheat Board promotes the cultivation of marginal land and summerfallow through a quota system
based on total cultivated land area.2&4 Summerfallow directly and indirectly impacts the habitats of livestock and waterfowl. Besides resulting in excessive soil erosion, which causes ponds to fill in, fallow
also results in inadequate nesting coverage for waterfowl. Furthermore, fallow contributes to soil salinity, indirectly impacting livestock and waterfowl habitats. In order to prevent soil salinity, farmers may drain sloughs on their land. This drainage results in the
reduction of breeding grounds for waterfowl and the decreased avail281
ability of suitable drinking water for domestic animals.
The negative sanctions in the 1985 Farm Bill stand in contrast to
the Conservation Reserve Program, established in 1985
. to
286 reimburse
farmers for removing fragile cropland from production. The program established a set of management plans for certain types of
cropland, including decisions about location land use, tillage sysBill
tems, and conservation treatment measures. The 1990 Farm
erodibility index of eight or more. See id. The erodibility index numerically expresses the potential erodibility of the soil in relation to its soil loss tolerance value
in the absence. of conservation practices. See id. The definition of highly erodible
land includes land that erodes at an acceptable rate, but has an inherent potential to
erode eight times faster than it is rebuilding. See id.
282. See 16 U.S.C §§ 3821-3823 (1994) (making producers ineligible for federal price and income support and other payments if they grow crops on land designated as qualifying wetlands as of December 23, 1985); see also Linda A.
Malone, Conservation at the Crossroads:Reauthorization of the 1985 Farm Bill
Conservation Provisions,8 VA. ENVTL. L.J. 215, 218-219 (1989).
283. See 16 U.S.C. § 3821 (listing potential penalties).
284. See G. LEBLOND, GROWING TOGETHER, REP. OF CANADA'S AGRIC. COMM.
ON ENVIRONMENTAL SUSTAINABILITY 13 (1990). The Federal-Provincial Agriculture Committee on Environmental Sustainability indicated that "agricultural drainage has eliminated 1.2 million hectares, or 40 percent of wetland habitat, resulting
in significant declines in waterfowl populations." Id. at 20.
285. See Van Kooten, supra note 115, at 764-65.
286. See Food Security Act of 1985, supranote 280; see also 7 C.F.R. § 12.1.
287. See 7 C.F.R. §§ 12.20-12.30 (setting forth the criteria for highly erodible
land conservation).
288. See Conservation Program Improvements Act, Pub. L. No. 101-624, 104
Stat. 3359, 3568 (codified at 16 U.S.C. § 3801).
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re-authorized these conservation measures by creating an umbrella
program, the Environmental Conservation Acreage Reserve Program,
to further soil and wetlands conservation.289
2. Uniform Commercial Code & Agriculture
After World War II, government funding in the United States was
widely accepted even though the emergency of the 1930s no longer
existed. Nonetheless, private sector lenders complained about alleged
unfair competition from the various federal programs. Hence, the
drafters of the Uniform Commercial Code (UCC) sought to balance
the private and public credit sectors' interests.29 Described as "the
most progressive commercial enactment of the western world," 191 the
UCC formulates novel solutions to many troublesome problems in
international trade law and serves as an example of successful unification of the laws of different jurisdictions. 92
Article 9-312(3) of the UCC encourages the uniformity and availability of financing by encouraging asset-based financing and loans
for production expansion.29 3 Specifically, Article 9 creates a floating
lien on future goods, including the growing of crops. Furthermore, it
establishes a recording or notice system that protects secured creditor
priorities. Pursuant to section 9-312(2) of the UCC:
A perfected security interest in crops for new value given to enable the
debtor to produce the crops during the production season and given not
more than three months before the crops become growing crops by
planting or otherwise takes priority over an earlier perfected security interest to the extent that such earlier interest secures obligations due more

than six months before the crops become growing crops by planting or
otherwise, even though
the person g
giving new value had knowledge of
interest.
the earlier security

289. See Malone, supra note 209, at 4, 9-12 (discussing the broad-based environmental programs in the 1990 Farm Bill, stating that they "represent a quantum
leap beyond the soil erosion control initiated inthe 1985 Farm Bill").
290. See Barnes, supranote 221, at 468 (describing the economic climate in the
United States prior to the drafting of the UCC).
291. See SCHMIrrTOFF, supra note 33, at 8-12 (noting major developments in
twentieth century commercial law).
292. See id.
293. See Barnes, supra note 221, at 474 (arguing that article 9 "favors agronomy over ecology.").
294. See Uniform Commercial Code, § 9-312(2) (1994) ("Priorities Among
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Article 9 creates two lender categories. The first one entails a land
financier extending long term credit by securing a floating lien in the
current crop and a mortgage on the land. He repays the initial loan
using proceeds from the sale of the future crop. Hence, "[f]armland
is unique. It not only serves as security itself, but its
29 productivity is
the key to retiring both long-term and annual debt.
The "defensive domain" of the 1980s eliminated the flexible
lending practices of the 1970s and resulted in weak markets, falling
296
collateral, and decreased credit availability . As a result, creditors
required more financial analysis and documentation, a practice not
strictly adhered to a decade before. By 1985, lenders within the farm
credit system, especially in the Midwest, faced enormous bad loans
that resulted from years of low farm profits and depressed land
prices .297 The total losses approached $2.9 billion, and in 1987 Con298
gress enacted legislation to bail out the farm credit system . The
credit system, itself, however, had partially caused the need for the
bail-out. The use of asset-based financing under the UCC enabled
many farmers to obtain machinery loans secured only by their land
and future crops.29'
3. "Iraqgate" and UnitedStates'Agriculturalpolicy
The United States government has used, and has sometimes
abused, agricultural policy as an instrument of foreign policy. The
scandal known as "Iraqgate" illustrates how the American and BritConflicting Security Interests in the Same Collateral.") (stating that an interest is
said to be a "floating lien," staying attached to the crops from year to year, even as
the crops themselves change).
295. See Barnes, supra note 221, at 483 (discussing the difference between the
lending practices of agricultural and other commercial sectors).
296. See id. at 488-89 & n.165 (noting the shift in lending practices from the
1970s to the 1980s).
297. See id. (describing the economic environment leading to the depression of
the farm market in the 1980s).
298. See Agricultural Credit Act of 1987, Pub. L. No. 100-233, 101 Stat. 1568
(codified at 12 U.S.C. § 2001 (1994)); Barnes, supra note 221, at 505-06 (stating
that the Act provided encouragement for the implementation of good farming
practices, such as the Best Management Practices, aimed at reducing soil erosion);

see also Soil Conservation Act of 1935, Pub. L. No. 74-46, 49 Stat. 163 (codified
at 16 U.S.C. § 590a (1988)).
299. See Barnes, supra note 221, at 492-93 (discussing the UCC's asset-based
model).
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ish governments, under George Bush and Margaret Thatcher, colluded to break laws and stated policies in order to arm Saddam
Hussein during the 1980s. °° Following the Gulf War in 1991, both
administrations mounted a cynical cover-up to hide the truth from
their legislative bodies. During the 1980s, the Bush Administration
subverted well-established grain export programs to build up Iraq's
military arsenal.30 ' Instead of using the United States Export-Import
Bank, State Department officials financed Saddam Hussein through
the Commodity Credit Corporation (CCC), an obscure government
loan-guarantee program that was originally established
in order to
3
02
markets.
export
new
develop
farmers
American
help
The United States ultimately advanced billions of dollars to the
program, beginning in February 1983 and lasting until the invasion
of Kuwait, which lead to the Gulf War in 1991. The National Security Council and the Central Intelligence Agency colluded to obstruct
domestic agencies like the Federal Bureau of Investigation from examining allegations of "widespread and blatant" irregularities in the
CCC program. 3 These irregularities included the suspected diversion of American commodities to places other than Iraq, the alleged
use of CCC money for arms purchases, and the overpricing of some
commodities to double or triple wholesale prices.?

V. EUROPEAN UNION COMMON
AGRICULTURAL POLICY
Agriculture accounts for two-thirds of the European Union's (EU)

300. See generally

ALAN

FRIEDMAN,

SPIDER'S

WEB:

BUSH,

SADDAM,

THATCHER AND THE DECADE OF DECEIT 94 (1993)

(reporting that the United States
and western European foreign policy makers secretly sought to support the dictatorship of Iraq, which started a war against Iran that destabilized strategic middle
eastern interests).
301. See id.

302. See Agricultural Marketing Act, 7 U.S.C. § 601-673 (1988) (creating the
CCC in 1937, setting the pattern for United States' agricultural policy and establishing the loan and price support principle); see FRIEDMAN, supranote 300, at 94
(stating that the government promised agricultural exporters that their bank loans
would be covered by the taxpayer if a foreign buyer failed to purchase American
products).

303. See id. at 140.
304. See id. (listing the concerns of various officials and prosecutors).
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budget. 3 5 Disagreement regarding the EU's Common Agricultural
Policy (CAP), therefore, necessarily abounds. In 1961, the European
Economic Community imported 21 million tons of wheat and coarse
grains, which decreased to 6.5 million tons by 1978-79.306 The EU
continued this transformation, and by 1985-86 the member states
were net exporters of 17 million tons.307 By 1986, the United States
and the EU were locked in a trade war that centered on agricultural
protectionism. The CAP3°8 seeks to create a single market by consolidating the agricultural policies of member states into a unified effort aimed at certain objectives, including increased productivity
through technology and efficiency, stabilized markets, assured availability of supplies, and reasonable prices. 0 9 Under the principle of
financial solidarity, the CAP balances costs and benefits under the
aegis of the European Agricultural Guidance and Guarantee Fund.
CAP's final principle is community preference, which requires
members to give priority to community produce over noncommunity imports.310
The Council of the EU controls the community's grain markets.311
For instance, each market year the Council sets a target price for
grains and determines the intervention price, which is the guaranteed
minimum price paid to producers. The difference between the two
prices reflects transportation costs and marketing margins among the
areas of greatest grain deficit (Duisberg, Germany) and surplus (Ormes, France). Minimum import or threshold prices for grain are
305. See ORG. FOR ECON. CO-OPERATION AND DEV., NATIONAL POLICIES AND
AGRICULTURAL TRADE: STUDY ON THE EUROPEAN COMMUNITY 61-62 (1987).
306. See McGeorge, supranote 170, at 395 & n.100.
307. See id.

308. The Treaty of Rome specifically requires the EU to "extend to agriculture
and trade in agricultural products." EEC Treaty, supra note 149, art.38(1) (def'ning agriculture); see also Strating, supra note 150, at 318-19 (discussing CAP's
three central principles).
309. See EEC Treaty, supra note 149, art. 39(1) (setting the objectives of common agricultural policy).
310. See Strating, supranote 150, at 318-19.
311. See generally DOMINICK LASOK & JOHN W. BRIDGE, LAW AND
INSTITUTIONS OF THE EUROPEAN COMMUNITIES (1991) (noting that the Council

contains one representative from each of the member states and that foreign members usually attend Council meetings).
312. See id. at 321 (noting that the target price is usually above world prices to
reflect higher community production costs).
313. See id.
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maintained by variable import levies, whereas the EU's exports are
facilitated by export restitution payments.3 14 These export refunds
engender the greatest number of complaints from community trading
partners because the actual amounts paid to EU exporters are usually
price, which enables EU exporters to unhigher than the intervention
•. 315
dercut competition. Although maximum guaranteed quantities set a
production ceiling, the guaranteed outlet at a set price encourages
overproduction.
The tight disciplines that govern industrial products have historically excluded agriculture.! "Insofar as the Community is concerned with mitigating the external effects of its farm program, it appears to emphasize international market stabilization through the
organization of world commodity markets, rather than trade expansion through liberalization."' 318 Some large producers favor abandoning subsidies to comply with the GATT/WTO, while smaller
producers vigorously support subsidies.319 Although there is little
common ground among producers from different member states, the
reduction in aid payments means that many are tiying to keep costs
down by using fewer agro-chemicals and fertilizers. Others are diversifying, for example, growing crops used for biofuels-a market that

314. See id. at 322 (discussing protective measures for both imports and ex-

ports).
315. See Strating, supra note 150, at 322 (noting the creation of a counterprogram in 1985, the United States Export Enhancement Program (EEP)); see also
Kathryn L. Lipton, Agricultural Trade and the GATT: A Glossary of Terms, 30
AGRIC. INFO. BULL. 625 (1991).
316. See Strating, supra note 150, at 321-23 (discussing the EU's proposed re-

forms, whereby the Commission suggested a 36% reduction in grain support prices
and elimination of stabilizer arrangements, such as the MCQ, by 1996). Farms
larger than 20 hectares must set aside 15% of their arable cropland in order to receive direct payments, compensating farmers for the decrease in suppori prices.
See id. at 324 & n.136 (citing RAY

MCSHARRY, Forwardto COMISSION OF THE
EUROPEAN COMMUNITES, THE DEVELOPMENT AND FUTURE OF THE COMMON
AGRICULTURAL POLICY: PROPOSALS OF THE COMMISSION (199 1)).
317. See id at 309 & n.42; see also John Filipek, Agriculture in a World of

ComparativeAdvantage: The Prospectsfor Farm Trade Liberalizationin the Uruguay Round of GATT Negotiations, 30 HARV. INT'L. L.J. 123, 136 (1989) (setting
forth the history of agricultural policy in GAT1).
318. See Warely, supra note 169, at 69.
319. See Deborah Hargreaves, Lookingfor Common Ground on EU Farm Policy, FIN. TIMES, July 13, 1994, at 34 (reporting the diversity of opinion regarding
agricultural policy reform).
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is well established in France due to French government subsidies.32
Many of the GATT panel reports that were blocked by a contracting party involved agriculture and the EU. For instance, in the
"Chicken War" and the pasta-citrus disputes of the 1960s, the EU
ignored adverse GATT panel reports and eventually
negotiated a set321
tlement with the United States on. its 1.22own. The United States and
the EU also disagreed over oilseeds. In the oilseeds dispute, the
United States threatened to retaliate against the EU after the EU refused to comply with two panel findings that EU oilseed subsidies
violated GATT.12 One of the GATT panels found that the oilseed
subsidies harmed the United States. In response, the United States
proposed to levy duties on approximately $1 billion of selected EU
imports. 4 Indeed, the farm subsidy war between the United States
and EU was the biggest stumbling block to completing the most recent GATT round. During the Uruguay Round of GATT negotiations, the United States originally linked an agreement on agricultural trade issues to the EU's acceptance of proposals on all other
items of the Uruguay Round, including high-tech products, traderelated aspects of intellectual property rights (TRIPS), trade-related
investment measures (TRIMs), and trade in services. Due to the conflicting positions of GATT parties, the original deadline for the conclusion of the Uruguay Round was extended from December 1990 to
1994.
In 1993, the United States and the EU ultimately agreed to average, over a number of products, the 21% reduction in exports of subsidized farm produce that the parties worked out in 1992 negotia-

320. See id. (defining biofuels, which include di-ester (a petrol additive made
from Canola or oilseed rape) and ethanol (made from wheat and sugar beet)).
321. See Strating, supra note 150, at 311 & n.39 (noting "famous examples" of
disputes between the United States and the EU over agriculture policy).
322. See Sowing Trouble, ECONOMIST, May 30, 1992, at 66 (reporting the

United States' objection to the EU's "massive subsidies" for oilseed producers,
since the increased production of European oilseeds directly caused a sharp decrease in American exports to the EU).
323. See Strating, supra note 150, at 311 & n.39; see also U.S. to ProceedWith
Sanctions Against EC Over Oilseeds Dispute if No Offer Received, 9 Int'l Trade
Rep. (BNA) 961 (1992).
324. See U.S. to Proceed With Sanctions Against EC Over Oilseeds Dispute if

No Offer Received, supra note 323, at 961 (announcing American plans for retaliation).
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tions.12 ' The reduction was averaged among products like cereals,
meat, milk, and certain fruits and vegetables, rather than cutting 21%
in each category. The compromise also allows access to each other's
market in certain products equal to 3% of consumption, rising to 5%
326
over time. The Canadian government continued to seek alternative
protection for Canadian farmers during the final negotiations in December 1993, advocating the maintenance of quotas and import restrictions, which comprise Canada's farm supply-management system. Canada stood alone, however, in support of its proposal to
enhance article X of GATT, maintain the quota system and thereby
partially protect the supply-management system.327 In 1997, however,
the EU, which produces 10% of the world's wheat, announced that
drought conditions demanded a cessation in export subsidies for the
1996-97 crop year. 32' The temporary end to EU export subsidization
caused wheat future prices to climb, adding to a trend of increased
market volatility.

VI. FREE TRADE & GRAIN
Historically, Canada has avoided reciprocity with the United
States 329 because many Canadian leaders have feared the political
consequences of economic integration.33 ° If Canada chooses to economically integrate with the United States, Canada must concomitantly become subject to the United States' power and value systems.3 United States values reflect classical liberalism, a concept
now popularly referred to as "neo-conservative" economics. 33 2 Clas325. See Madelaine Drohan & Barrie McKenna, Canada Putting Chickens,
Eggs First in GATT Talks, GLOBE & MAIL, Dec. 4, 1993, at Al (reporting on a
settlement between Canada and the United States that impacted the GATT negotiations).
326. See id.
327. See id.
328. See Wheat Climbs On News of Halt in Subsidies, GLOBE & MAIL, Apr. 18,
1997, at B20.
329. See generally Alexander J. Black, Economic and Environmental Regulatory Relations: US.-CanadaFree Trade in Energy, 8 CONN. J. INT'L L. 583, 586587 (1993) (discussing Canada's historical views on liberalization of trade policy
with the United States).
330. See ROBERT BOTHWVELL & XVILLIAM KILBOURN, C.D. HOWE 236 (1979).
331. See GORDON LAXER, OPEN FOR BUsINESs: THE ROOTS OF FOREIGN
OWNERSHIP IN CANADA

3 (1989)

332. Cf McBride & Shields, supra note 133, at 9 (stating that "[n]eo-
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sical liberalism allows the marketplace to essentially define social
values, does not restrict big business, and places a high value on the
individual.333 While Canada values trade, it balances economic liberalism with communitarian values. 334 In other words, Canada has long
accepted a higher degree of government intervention to lessen the effects of economic and social imperfections. 3"
The effect of the FTA and NAFTA, however, is re-regulation of
the marketplace. The United States Department of Agriculture
(USDA) anticipates that implementation of NAFTA results in in336
creased sales of agricultural commodities.
Canadian import licenses, however, are no longer needed on exports of wheat, oats, and
barley from the United States, when support levels for these grains
equal or fall below comparable support provided to Canadian pro337
ducers. Furthermore, NAFTA requires each partner to take into account the other's export interests in the use of export subsidies on agricultural products exported to third countries.3 38
The United States-Canada Free Trade Agreement prohibits the use
of export subsidies on agricultural goods shipped to the other country,339- with the objective of removing all tariffs and subsidies affecting agriculture over a ten-year period. 34' The FTA also created a 50%
conservatism directly defines the characteristic of the 'Canadian formula').
333.
334.
335.
336.

See Laxer, supranote 331, at 3.
See id.
See id.
Cf.Centner, supra note 203, at 373 (stating that a major issue for agricul-

ture is whether NAFTA will affect or jeopardize any of the farm programs that
provide price supports and other benefits for American farmers). Although
NAFTA encourages the reduction of domestic supports and export subsidies, it
does not provide for their abatement or elimination; rather it emphasizes the reduction of tariffs and quotas. See id
337. See Also in the News, Intl'l Trade Rep. (BNA) No. 24 at 1028 (June 1,
1994) (discussing the general framework of the agreement and stating that in 1992
barley would remain subject to import license requirements); see also Also in the
News, Int'l Trade Rep. (BNA) No. 29, at 876 (June 10, 1992) (discussing the exemption of barley from import license requirements).
338. See OFFICE OF CANADA, U.S. DEP'T OF COMMERCE,

IMPACT OF THE NORTH

AMERICAN FREE TRADE AGREEMENT (NAFTA) ON THE U.S.-CANADA FREE
TRADE AGREEMENT (1992), in 1995 National Trade Data Bank, Mar. 21, 1995,

available in LEXIS, Itrade Library, MKTRPT File.
339. See United States-Canada-Free Trade Agreement Implementation Act of
1988, Pub. L. No. 100-449, § 409, 102 Stat. 1851 (codified as amended at scattered section of 19 U.S.C.).
340. See id.
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local content rule for American and Canadian goods, but the rules for
defining local content remain imprecise.4'
Under the FTA, Canada eliminated transportation subsidies under
the Western Grain Transportation Act for agricultural goods originating in Canada and shipped to the United States via West Coast
ports. 42 Indeed, a FTA panel confirmed the determination of the
United States Department of Commerce regarding the distorting influence of the Canadian Federal Government's Feed Freight Assistance Program,3 43 which was designed to provide users of feed grains
in certain regions with transportation cost assistance.3u Thus, North
American regional free trade is altering the agricultural sector.
NAFTA incorporates an intricate and distinct group of dispute
resolution procedures. In 1996, its Chapter 20 procedure was used as
a response to certain agricultural tariffs. This controversy progressed
to the second dispute settlement stage, which involved a gathering of
the Free Trade Commission. The five-member Chapter 20 panel, including two Americans, decided that Canada's high tariffs on American dairy, poultry, and egg products adhere to the terms of
NAFTA. 3The
panel decided that the NAFTA participants planned
to exclude Canada's domestic supply management scheme for particular agricultural products from the overall NAFTA obligation to
eliminate all tariffs. As a result of the panel's decision in favor of
Canada, Canada will not have to take any further action and the dispute will not progress to Chapter 20's implementation phase.
341. See CANADIAN CENTER FOR POLICY ALTERNATIVES, WHICH VAY FOR THE
AMERICAS: ANALYSIS OF THE NAFTA PROPOSALS AND THE IMPACT ON CANADA

52 (1992).
342. See OFFICE OF CANADA, supra note 338.
343. See In re Live Swine From Can., supranote 53, at 11-14.
344. See id. at 3-4. Indeed, the transportation system plays an integral part in
Canadian agricultural policy and direct transportation subsidies accounted for over
26% of total federal agri-food expenditures in 1985-86. See GOVERNM NT
POLICIES AND GREAT LAKES SHIPPING, supra note 139, at 11. So complex is the
issue of subsidies that some grain is actually being shipped to Europe from Canada's west coast, defying apparent economic logic. See id
345. See Final Report of the Panel, In re Tariffs Applied by Canada to Certain
U.S.-Origin Agricultural Products, File No. CDA-95-2008-01, at 1 (Dec. 2, 1996)
(on file with NAFTA Secretariat) [hereinafter Agricultural Products]; see also
David Lopez, Dispute Resolution Under Nafta: Lessons From the Early Experience, 32 TEX. INT'L L.J. 163, 172 (1997).
346. See Agricultural Products, supra note 345, at 58, 61.
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The United States has available to it a variety of possible responses to the loss in the agricultural products dispute. These responses range from accepting the ruling and moving on, trying to negotiate a compromise with Canada,34 retaliating against Canadian
341
agricultural exports, or withdrawing from NAFTA altogether.
Precedent exists for United States noncompliance with binational
panel rulings in trade disputes with Canada. On the one hand, failure by the United States to respect the panel's ruling in the agricultural products case may do irreparable damage to the NAFTA dispute
resolution mechanism. On the other hand, full compliance with the
decision, regardless of the domestic political cost, could greatly
strengthen Chapter 20.350
Another dispute materialized when the United States National
Pork Producers Council petitioned under the GATT that Canadian
subsidies to pig farmers resulted in import injury to American producers from Canadian pork.3 1" The issue involved the definition of
352
domestic industry and its relationship with similar products. When
the United States imposed a countervailing duty on Canadian pork,
Canada brought a case against the United States under the General
Agreement rather than the subsidies code.353 Canada criticized the
United States' methodology, arguing that the countervailing duty
was greater than the Canadian subsidy. The root of the Canadian
based on the
complaint lay in the method of determining the duty,
3
1wording of section 771(b) of the Tariff Act of 1930.
347. See North American Free Trade Agreement, Dec. 17, 1992, Can.-Mex.U.S., art. 2017(3), 32 I.L.M. 289 and 32 I.L.M. 605 (1993) (requiring Chapter 20
disputants to transmit a panel's final report to the Free Trade Commission after it
is presented to them and contemplating that disputants can use the Commission as

a forum for seeking a post-panel settlement).
348. See id. art. 2205 (providing for the withdrawal of a party from NAFTA).
349. See Panel Reviewing Canadian Wheat Board Calls for Reform of Pricing
Methods, N. AM. FREE TRADE & INVEsTMENT REP., Aug. 15, 1996, at 6, 14.
350. See Lopez, supranote 345, at 203.
351. See GA 77 Secretariat, United States-CountervailingDuties on Fresh,
Chilled and Frozen Porkfrom Canada,DS7/R-38S/30 (July 11, 1991), available
in 1990 WL 692206, at 1 [hereinafter Pork Panel Report].
352. See id. at 6-18 (describing the United States' desire to use an "upstream"
analysis of the swine producers).
353. See id. at 4-11 (recounting the complaint and filings with the domestic tribunals before the need to resort to the claim under the agreement).
354. See id.

355. Tariff Act of 1930 § 771(b), 19 U.S.C. § 1671 (1990).
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Under this provision, a subsidy to a producer of a raw agricultural
product is provided to products processed from the product if "the
demand for the prior stage product is substantially dependent on the
demand for the later stage product" and "the processing operation
adds only limited value to the raw commodity.""116 The panel narrowly interpreted the agreement and found that the determination of
the United States was not based on all of the facts necessary to meet
the requirements for exception to the basic principle of GATT Article
VI.

The panel found that the United States erroneously concluded

that:
[S]ubstantial dependence of the demand for swine on the demand for
pork and the limited value added in the production of swine into pork,

could not justify the conclusion that the subsidies granted to swine producers had led to a decrease in the level of prices for Canadian swine paid
by Canadian Pork producers below the level they have to pay for swine
from other commercially available sources of supply3flpd that this decrease was equivalent to the full amount of the subsidy.
The panel ordered the United States to compensate for the coun-

tervailing duties. 359 The GATT proceedings, however, were terminated before the GATT Council adopted the panel report because a
panel established under the FTA found no injury to American indus360
try as a result of the Canadian imports.
Another example of the FTA's effect upon trade barriers is the
Softwood Lumber dispute. A binational trade panel, set up pursuant
to the FTA, ruled against the United States' imposition of punitive

356. 19 U.S.C. § 1677-2 (1990).
357. See Pork Panel Report, supranote 35 1, at 6-18.
358. See id.at 17-18.
359. See id. at 18.
360. SeeTHEGATTURUGUAY ROUND 1666 (Stewart ed. 1993). The FTA panel
examined (i) the National Tripartite Stabilization Scheme for Hogs, which is a
farm income stabilization program funded by the Canadian government, the provincial governments, and by farmers, see In re Live Swine From Can., supra note
53, at 13-27, (ii) the Quebec Farm Income Stabilization Insurance Program, a provincial farm income stabilization program covering agricultural production in
Quebec, see id. at 27-38, (iii) the British Columbia Farm Income Insurance Program, also a provincial farm income stabilization program, see id. at 39-42, and
(iv) the Alberta Crow Benefit Offset Program, a provincial program designed to
compensate grain users in Alberta for the extra cost of grain resulting from the
FTA's effect on the grain market, see i at 42-47.
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tariffs on billions of dollars"' of Canadian softwood lumber.s62 This
panel considered whether Canadian softwood is unfairly subsidized.36' The softwood battle began in 1982 and is the longest trade
dispute between the two countries.3 4 In 1986 Canada imposed a 15%
export tax on Canadian shipments in order to avoid the imposition of
36'
similar duties by the United States, and then lifted the tax in
1991. 366 The United States immediately commenced an investigation
of its trade case against various provinces, particularly British Co367
lumbia. In May 1993, the panel concluded that the United States
Commerce Department provided insufficient reasoning in its deciff361 whereupon the Commerce Departsion to impose border tariffs,
ment increased the 6.51% tariff to greater than 11%.369 This forced
the panel to re-examine the matter again, and in a majority decision,
the panel found that the United States Commerce Department failed
to provide a "rational basis" for concluding that tariffs were appropriate because of low priced provincial stumpage charges.370
In other words, the panel effectively affirmed the Canadian Forest
Industries Council's belief that "Canada did not subsidize its softwood lumber exports," 37' while criticizing the United States Department of Commerce's decision that the Canadian lumber industry unfairly benefited from government subsidies and restrictions on the

361. See Maclaren Says Canada Expects Payment of Lumber Duties Despite
Legal Action, 11 INT'L TRADE REP. (BNA) No. 37, at 1444 (Sept. 21, 1994) (stating the United States withheld duties amounting to $600 million).
362. See In re Softwood Lumber From Can., No. USA-92-1904-02, 1993
FTAPD LEXIS 15 (U.S.-Can. Free Trade Agreement Binational Panel Review
Dec. 17, 1993) [hereinafter Softwood Lumber Dispute].
363. See id. at 11-14.
364. See Drew Fagan, Panel Rejects U.S. Lumber Tariffs, GLOBE & MAIL, Dec.
18, 1993, atB1, B4.
365. See Softwood Lumber Dispute, supra note 362, at 7.
366. See id. at 8.
367. See id. at 12-14.
368. See id.
369. See Commerce Increases Subsidy Amount on Remand in Canadian SofiwoodCase, 10 INT'L TRADE REP. (BNA) No. 37, at 1575 (Sept. 22, 1993).
370. See Softwood Lumber Dispute, supra note 362, at 11-14; see also Fagan,
supra note 364, at BI; see also BLACK'S LAW DIcTIONARY 1424 (6th ed. 1990)
(defining "stumpage" as the fee for a license to cut).
371. See Fagan, supra note 364, at BI (quoting Tom Buell, Chairman of the
Canadian Forest Industry Council).
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export of raw logs. Under the FTA, binational panels created to review the decisions of Canadian and American trade bodies cannot directly overturn a ruling,373 but can only interpret the trade laws in the
two countries and require a reconsideration of a controversial decision.374 The United States International Trade Commission did not
change its decision.375
This panel considered whether Canadian softwood exports harm
competitors. The panel again rebuked the ITC's ruling, stating that
the facts and analysis "do not constitute substantial evidence of price
suppression by reason of imports of softwood lumber from Canada
or are otherwise not in accordance with law. 3 76 Thus, the United
States' only chance to prevail was to file an extraordinary challenge,
the only appeal possible since a panel rendered a ruling under the
United States-Canada pact.377 An extraordinary challenge can only be
initiated by the Canadian and United States governments and is heard
by a panel
of..three judges performing a limited review of the panel's
378
ruling. Ultimately, victory for Canada in the softwood lumber dispute followed an August 1994 decision by an "extraordinary challenge" binational trade panel,3 79 which upheld the earlier ruling that
the United States did not have grounds to collect a 6.51% tariff.3 &
The ruling could mean repayment by the United States of $800 mil311
lion in duties collected from Canadian lumber companies.
372. See Free Trade Agreement, Dec. 22, 1987-Jan. 2, 1988, U.S.-Can., ch. 19,
27 I.L.M. 293 (entered into force Jan. 1, 1989) [hereinafter FTA]. The treaty was
ratified in the United States by the United States-Canada Free Trade Implementation Act of 1988, Pub. L. No. 100-449, 102 Stat. 851 (codified at 19 U.S.C. § 2112
(1988)). The treaty was ratified in Canada by the Canada-United States Free Trade
Implementation Act, S.C. 1988, ch. 65 (1988).
373. See FTA, supra note 372, at ch. 19; see also Fagan, supra note 364, at B1.
374. See id.
375. See In re Softwood Lumber from Can., No. 92-1904-02, 1994 FTAPD
LEXIS 5 (U.S.-Can. Free Trade Agreement Binational Panel Review Jan. 28,
1994) [hereinafter Softwood Lumber Dispute II] (noting the panel consisted of
three Americans and two Canadians); see also Casey Mahood, U.S. Agency ReprimandedAgainOver Sofiwood, GLOBE & MAIL, Jan. 29, 1994, at BI.

376. See Softwood LumberDispute II,supranote 375.
377. See Mahood, supra note 375, at B2.

378. See id.
379. See id.

380. See id.
381. See Barrie McKenna, MacLaren Swallows Trade Principles, GLOBE &
Aug. 12, 1994, atB1, B4.

MAIL,
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NAFTA dispute resolution follows the FTA's lead of providing an
effective regional trade forum. Certain FTA panel decisions, however, generated great concern on the part of the United States with
the standard of review that a NAFTA panel uses in cases of countervailing and anti-dumping duties.
A. CANADA - UNITED STATES GRAIN DISPUTE

American farmers complain that a glut of subsidized Canadian
grain has forced their prices below the cost of production." 2 As part
of subsidized foreign sales, some American grain growers obtained
an end-use certificate on imported Canadian grain to prevent exportation to third countries.383 Some believe that Canadian grain competition is merely displacing United States grain exports.38
United States Senator Max Baucus, a Democrat from Montana,
chaired the Senate Finance Subcommittee when he informed the International Trade Commission that the Canadian Wheat Board is a
"secretive, nationalistic cabal" manipulating the market. 385 Baucus
accused the Wheat Board of acting as "a barrier to imports by refusing to buy U.S. grain" and as a source of export subsidies that cre386 American farmers
ates predatory pricing in international
o 387 markets.
who have oversold their own stocks, argue that free trade between
the United States and Canada has stuffed elevators in border communities and clogged the distribution system. In 1994, United States
Secretary of Agriculture Mike Espy accused Canada of dumping
388
low-priced wheat into Brazil at the expense of Argentina. Senator
382. See Sandra L. Lee, FarmersSitting on the Fence Watching Support Mixed
Among AG Types, With Those Having An Opinion Saying ChangesNeeded First,
LEWIsTON MORNING TRIB., Nov. 15, 1993, at 6A (quoting Michelle MacAffee,
Farmers Frustratedas Price War Clogs Elevators, CALGARY HERALD, Feb. 12,
1994, at E4 (noting the comments made by Kenneth H. Weiss of the Asotin
County Wheat Growers Association)).
383. See Rise of U.S. BarriersRemain to Trade With Canada,Report Says, 13
INT'L TRADE REP. (BNA) No. 14, at 562 (Apr. 3, 1996).
384. See Laura Eggertson, Tension Between Old Neighbours, CALGARY
HERALD, July 16, 1994, at El (quoting Bruce Doenz, a Canadian farmer).
385. See Senators Flog "Secretive" Wheat Board, CALGARY HERALD, Apr. 9,
1995, at E8.
386. See id.
387. See Eggertson, supranote 384, at El.
388. See Espy Wheat Offer to BrazilAimed at Countering Those From Canada,
Germany, 11 INT'L TRADE REP. (BNA) No. 21, at 825 (May 25, 1994). But cf
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Max Baucus and North Dakota Senator Kent Conrad even facetiously suggested that "the U.S. retarget its North Dakota nuclear
missiles to help resolve the wheat fight.""'
Indeed, Argentina voiced concern to Canadian officials through
diplomatic channels,390 suggesting that subsidies or other price distorting mechanisms were used in a wheat sale of around one million
tons made by Canada's Wheat Board to private sector millers in Brazil.391 Interestingly, Brazil is not only Argentina's main wheat buyer,
but also its main trading partner. Both are also part of the Cairns
Group of Nations393 that opposes subsidies for farm exports.39 The
39
5
Cairns Group advocates tariffication of agricultural trade barriers.
The Wheat Board defended its policy of targeting Brazil; 3" Brazil offers Argentina preferential tariffs under a regional trade agreement.
Argentinean sources said the Canadian wheat was sold at $104 per
ton while Argentinean exporters were selling wheat at $112 per
Donald Campbell, Ambassador Feels the Heat, CALGARY HERALD, May 28, 1994,

at A3 (reporting that Washington lawmakers were angered at comments that an
ambassador traveling with Espy made during a visit to South America that repudiated Canada's practices).
389. Campbell, supranote 388, at A3.
390. See Argentina Voices "Concern" Over Canada Wheat Sale, [BC Cycle]
REUTERS FIN. SERV. (Reuters) (Dec. 9, 1993) [hereinafter Concern] (stating that

Canada's chargd d' affaires David Cohen was summoned by Alfredo Merrelli, Argentina's minister in charge of the North American Section of the Argentina Foreign Ministry, for connections concerning the issue).
391. See id.
392. See New Argentina Trade Minister Guadagn Given More Responsibility in
Economic Affairs, 13 INT'L TRADE REP. (BNA) No. 32, at 1278 (Aug. 7, 1996).
393. See Richard A. Higgott & Andrew F. Cooper, Middle Power Leadership
and Coalition Building: Australia, the Cairns Group, and the Unuguay Round of

Trade Negotiations,44 INT'L ORG. 589, 601 (1990) (defining the Cairns Group as
composed of 14 significant yet diverse agricultural exporting countries: Argentina,
Australia, Brazil, Canada, Chile, Columbia, Fiji, Hungary, Indonesia, Malaysia,
the Philippines, New Zealand, Thailand, and Uruguay).

394. See id.
395. See U.S. GEN. ACCOUNTING OFFICE, NATIONAL SECURITY & INTERNAL
AFFAIRS DIvisIoN, AGRICULTURAL TRADE NEGOTIATIONS: INITIAL PHASE OF THE
URUGUAY ROUND, BRIEFING REPORT TO CONGRESSIONAL REQUESTERS 26 (1988)

(proposing a tariffication to eventually replace internal support mechanisms and
creating long term rules for agriculture, reducing government support to agriculture by reducing trade distorting activities, and implementing immediate steps for
the alleviation of severe, current distortions).
396. See Concern, supra note 390 (stating that, not only did Canada defend its
actions, but would continue the targeting of Brazil).
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ton.397 In 1991, Argentina had protested a proposed sale of subsidized
American wheat to Brazilian millers and convinced Brazilian
authorities to impose a higher import duty on the American grain.3
Between January and March 1994, hundreds of American farmers
in several towns, with elevators in North Dakota and Montana,
staged peaceful demonstrations and blockades.399 Canadian farmers
blame the situation on the United States Export Enhancement Program, which subsidizes private export companies in order to drive up
domestic prices. 4°' The North Dakota Grain Growers Association
says approximately 90 million bushels were imported during the
1993-19940year, compared with 50 million bushels for the 1992-93
crop year, contributing to congestion at border elevators and forcing some farmers to truck their grain elsewhere. 402 The American
farmers are upset over unfair transportation subsidies and, therefore,
seek import quotas.
Looking for a scapegoat, the United States National Association of
Wheat Growers feigned displeasure at the outcome of the trade negotiations.4 4 The United States administration, however, chose to
seek a negotiated settlement with Ottawa, partly because certain
United States interests feared retaliatory action by the Canadian government. 4 5 An association study concluded that freer trade demonstrates that the two countries' markets could be combined."' The
trade balance in agri-food products remained proportionately steady

397. See id.
398. See id.

399. See MacAfee, supra note 382, at E4.

400. See id.
401. See id.
402. See id.
403. See id. In order to qualify for transportation subsidies, however, the grain
must pass through one of the ports in Thunder Bay, Ontario, Manitoba, Prince
Rupert, or Vancouver. See id
404. See Warley, supra note 169, at 67 (stating that "the United States has had
legitimate complaints about several features of Canadian commercial policy, agricultural programs and marketing arrangements, including the ... freight assistance
provided for prairie feed grains consumed in Eastern Canada [and] some marketing practices of the Canadian Wheat Board which distort and impede trade.").
405. See Fagan, supranote 364, at B6.
406. See id. (indicating that the association also noted advantages and disad-

vantages for both countries).
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under free trade. °7 In 1991, United States exports to Canada increased to $4.9 billion, giving the United States a $360 million trade
surplus.40 8 In 1992, Canada's exports jumped to $5.8 billion, giving it
a $265 million surplus. Canadian government figures show a 146%
increase of grain and grain products shipments to the United States
between 1988 and 1992, compared to a 93% increase in shipments
from 1983 to 1988, before free-trade. 4 9 Durum production in the
United States declined 33% between 1985 and 1993, as the United
States government encouraged farmers to switch crops or leave their
land fallow.410 The 300% increase in durum shipments means that
Canadian exports4 account for 20% of the American market, or $85
11
million annually.
In August 1994, the United States and Canada agreed to establish
a binational panel to review the roots of the agricultural dispute and
the agreement
that imposed
one 412
year quotas and tariffs on Canadian
.
.
grain sales to the United States.
The newly negotiated cap limits
Canadian exports at roughly 1.5 million tons, while allowing an additional 550,000 tons of mostly Ontario wheat into the United States
at existing tariff levels.41' Federal Trade Minister Roy MacLaren
states that a long-term solution to the regional trade friction lies in
the NAFTA partners agreeing on a common understanding of what
constitutes dumping and subsidies, as well as the more ambitious
goal of establishing a single set of competition laws.4 4

VII. CONCLUSION
When trading partners fight each other for individual advantages,
both tend to lose. Yet, where free markets in different countries are
constrained by different regimes that tightly regulate the farm econ-

407.
408.
409.
410.
411.

See id.
See id.
See id.
See id.
See id.

412. See David Roberts, Wheat Board's Future Gets Murky, GLOBE & MAIL,
Aug. 5, 1994, atB1.

413. See McKenna, supra note 238, at B1 (noting that the agreement also per-

mits an additional 500,000 tons of wheat into the United States, which is mostly
from Ontario).
414. See id.
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omy, infighting inevitably occurs. In Canada and the United States,
the agricultural sectors are now going through a process of redistribution, after insulation for decades from the full forces of the international trade system. The trend to integrate the global marketplace
is accelerating the pace of this redistribution, affecting domestic supply-management systems. Another reason for redistribution is the
spiraling cost of the government subsidy programs designed to encourage agricultural exports. Although the process continues, a radical alteration of the current supply-management or stabilization program is inevitable.
Prior to World War II, global grain prices and production were depressed, then accelerated upward during and after the war, ultimately
peaking in the 1970s. Powerful farm lobbies in North America influenced domestic and export agricultural policy, preying upon the conventional wisdom that their competitors possessed unfair trade advantages. The supply-management systems offered benefits that
resulted in higher production, regardless of market demand. Before
the global economy started to restructure in the late 1970s, these
systems were driven by concern for food security and initially they
stabilized domestic markets. The system now ingrains the best of agricultural subsidies, quotas, crop insurance, and other interventionist
45
incentives altering the investment-backed expectations of farmers.
Farmers learned to farm the government.
Indeed, the concern for stabilization was a euphemism for government programs aimed at achieving a politically perceived "fair"
return for labor and investment.
[However,] there is no rational economic ground for the wheat export
subsidies which have existed in the United States since 1965.... In the
area of feed grains, the United States is probably the world's lowest cost
producer. Yet the United States administers a farm program that transfers
a significant amount of income from
416 the treasury to grain farmers, who
are not, by and large, poor people.

All subsidies distort international trade, but despite distortion, all
producing countries, including the United States and Canada, employ
415. See C. Ford Runge, Economic Implications of Wider Compensation For
"Takings" Or, What If Agricultural Policies Ruled The World, 17 VERMONT L.
REv. 723, 736 (1993).
416. See Johnson, supranote 54, at 6.
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interventionist farm policies. Both are important producers, but Canada arguably needs more access to the American grain market and
the United States needs access to the Canadian grain market. Thus,
because Canada is in a weaker bargaining position, NAFTA helps
limit the economic power of the United States.
This places the regulated agricultural industry into a process of reregulation. Domestic agriculture, however, is subject to external
competition and is different from other regulated industries such as
the various public utilities. Also, agriculture is distinct because it is a
renewable natural resource. Therefore, agricultural stewardship needs
new regulatory programs that can meet the changing context of trade
liberalization.
Today, external forces have once again engendered a political reevaluation of intervention in the Canadian agricultural sector. In
western Canada, the debate is currently led by neo-conservatives.
The main ingredients of neo-conservatism--its mixture of classical
liberal economic doctrines, somewhat refurbished to meet the conditions of the late twentieth century, and elements of a more traditional
conservatism emphasizing social order and hierarchy and the importance of the family and religion-have been combined into a doctrine
417
calling for a reduced social and economic role for the state.
The interests of consumers to obtain food at lower prices guides
agricultural policy, rather than the interests of producers. This reduced-price food policy radically departs from the western Canadian
history of freight rate subsidies, price supports, and marketing
boards. If carried out, the reduced-price food policy has the potential
to destroy the Canadian family farm. Presently, farmers are in a
greater danger of bankruptcy since the 1930s and grain prices are
actually comparatively lower than the so-called "dirty thirties."418
Compare this potentially ruinous plan to the current regime, where
the Wheat Board can only take delivery of wheat for which there is a
market. The ironic tautology is that the Wheat Board defines the
417. McBride & Shields, supranote 133, at 165.
418. See MURRAY DOBBIN, PRESTON MANNING

AND THE REFORM PARTY Vii,

139 (1991). "Where circumstances allow, this would mean a shift from a government dominated and supported agricultural industry to an industry shaped by free
operation of comparative advantage between regions and commodities, free entry
into all sectors of production and marketing and free trade on a global basis." Id
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market, and thus paternalistically determines the public interest.
Farmers seeking greater choice in marketing arrangements are
strapped within an old system of agricultural regulation. Discontent
is spreading because farmers feel they could obtain better prices on
the open market rather than through a monopolist marketer like the
Wheat Board. Ironically, the raison d'8tre of the Wheat Board was,
and impliedly remains, to promote higher collective prices for the
farmer.
Yet, for all of the differences of Canadian agriculture, the Canadian grain trade exhibits similarities to other regulated industries.
One similarity is seen in how regulatory lag affects policy. It was not
until the Federal Court decision in Archibald ostensibly validated the
Wheat Board's domination of the Canadian grain industry that this
long-lasting policy was truly defined. Nevertheless, this decision
most likely is not the last word in the legal skirmishes, nor the end to
political interest group intrigue. Invariably, agricultural law in Canada must change to reflect new long-term objectives and conceptions
about comparative advantage in the global marketplace.

